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INTRODUCTION

In the United Nations Millennium Declaration of 2000, States made a commitment
to halve, by the year 2015, the proportion of people with no access to safe drinking
water and to sanitation.’ Access to safe drinking water and to sanitation should
therefore be an absolute priority for the international community. However, with
only a few years to go, we must face the fact that despite the efforts that have been
made — which include declaring: the 22" March ‘World Water Day’ (since 1993)%
2003 as the International Year of Freshwater; and 2008 as the International Year of
Sanitation - there has been insufficient progress. If we continue in this way, the
Millennium objectives will not be achieved by 2015.°

In an attempt to reverse this trend, Civil Society Organizations, supported by
United Nations agencies and a number of States, have made the promotion and the
protection of the right to water and the right to sanitation a priority. In the hope
that this strategy will highlight the question of rights and make States accountable,
these organizations are exerting pressure to obtain a greater recognition, a clearer
definition and a more effective implementation of these fundamental rights.

! General AssemblWiillennium Declaration A/RES/55/2, Part lil, 18 September 2000.

2 General Assembly, Resolution A/RES/47/193, adopeBecember 1992,

®  General Assemblylnternational Year of Sanitation. 2008. Report lo¢ Secretary-GeneralA/64/169, §3-4, 24 July
2009.



The aim of this critical report is to promote the protection of the right to water and
the right to sanitation. In the first part, we describe the problems of access to water
and to sanitation in the world today and identify the ways in which different uses of
water compete with each other (I). In the second part, we look at how the right to
water and to sanitation is recognized and defined at international, regional and
national levels (II). In the third part, we outline the position taken by various
organizations on the right to water and the right to sanitation and we describe the
current state of discussions on these rights within the United Nations (III).

I. ACCESS TO WATER AND SANITATION

The question of access to water and to sanitation is a particularly complex one.
While one might think that the “blue planet” possesses sufficiently large resources
to satisfy all our needs for water, the reality is very different (1). Because the
various uses of water compete with each other (2) and the provision of water to
satisfy essential human needs is not given priority over other uses, we have a
situation today in which a billion people have no access to safe drinking water or to
sanitation (3).

a) Water and life on the “blue planet”

Water, including saltwater and freshwater, makes up 70% of the Earth’s surface; it
is contained within the oceans, the ice-caps, icebergs, snow, underground water,
lakes and rivers. Its total volume comprises about 1,400 million km®* This
impressive volume of water is what gives the planet its blue appearance and might
lead us to think that the amount available to supply the needs of humans, animals
and plants is almost inexhaustible. Unfortunately this is not the case. Of the
surface water on the globe, 97.5% is found in the oceans, and only 2.5% is
freshwater. Of this, only an infinitely small part is useable. 70% of it is frozen
inside the icecaps and the icebergs of the Antarctic and Greenland, and almost all
of the rest is contained as moisture within the soil or in the great aquifers of fossil
water too deep to be exploited.

In total only 42,700 km® of freshwater are really accessible, which amounts to
about 0.1% of the total freshwater and 0.003% of the total of all water on the
planet. This final amount, which comes entirely from rainfall, is held in lakes, water
courses and in the water table.® Yet, even though some of this water cannot be
made use of because it is needed to dispose of wastewater, and some cannot be
harnessed during floods, there is still enough water to provide for the needs of six
to eight billion people. °

Unfortunately, this positive sounding global statistic needs to be put in perspective
according to region. The fact that the available water comes entirely from

*  According to UNESCO the total volume of water oa filanet amounts to 1454 million knwhich is equivalent to ‘a
layer of water uniformly distributed across theface of the Earth to a depth of 2650 metres.” ClEIRO, ‘Water :
resources and consumptionUWNESCO Sourcesumber 13, March 1990, p.6.

® For a detailed account of the water cycle and wassurces, Cf. E. Drouart, J-M. Vouillam@dimentation en eau des
populations menacéeld. Hermann, Paris, 1999, pp. 31-64.

& J. llueca et W. Rast note that ‘theoretically’ rhés sufficient fresh water on the planet to syghke needs of about
twenty billion people. Cf. J. lllucca, W. Rast, &ious, Finite and Irreplaceable” @ur Planet(the UNEP magazine for
sustainable development), volume 8, number 3, 1998,



precipitation means that 12 countries control three quarters of the world’s water
flow - Brazil receives 6260 km® of rainwater every year - whereas about ten
countries, in dry or desert areas, receive only 3 km® per year.” The regions most
affected by water shortage are North Africa and the Arab peninsula, where almost
all of the countries receive less than 1000 cubic metres per year, per inhabitant,
which is considered the threshold of water scarcity.®

b) The different uses of water and how they compete with each other today
The history of man has always been linked to water. The first brilliant civilisations
from the fourth century BCE onwards, developed alongside large rivers such as the
Tigris and Euphrates, the Nile and the Indus.® Mesopotamian and Egyptian
civilizations were already using quite complex systems of dykes, canals and dams
to irrigate their land and develop agriculture. They also used the rivers as drainage
systems to carry away their wastewater.

The Greeks were the first to construct pipelines over long distances to bring water
to the city, and the Romans did the same using a network of aqueducts with a total
length of 500 kilometres.'

In the earliest cities (Jericho, Babylon, Athens, Carthage, Alexandria, Rome), water
management was considered an essential task and the engineers in charge of this
operation held an important place within society. The importance attached to this
role disappeared in the Middle Ages and the situation deteriorated over the next few
centuries. At the beginning of the 19™ century, a number of towns suffered
intolerable levels of pollution in their rivers caused by domestic waste.'' This
provoked some serious debate and it was in the middle of the 19" century that
scientists proved that the quantity and flow of water were not, by themselves,
sufficient to guarantee its cleanliness, and that it was only the quality of water that
ensured the health of the population. '

The revolution in hygiene was already taking place in European towns and as the
decades progressed, it brought safe drinking water and sanitation to their people. It
was this revolution, based on the treatment of waste and wastewater, which was
the crucial factor in reducing mortality rates in European cities at the beginning of
the 20™ century.

By the second half of the 19th century, water began to be used for purposes other
than agriculture and domestic use: steam navigation; hydro-electric power; and
industrial production.'

" Worldwide the twelve ‘giants’ in terms of water oesces are Brazil, Russia, Canada, China, IndontbsidJnited States,
Bangladesh, India, Venezuela, Burma, Colombia aodgG. Territories with less than 1 kwf water a year include
Jordan, Cyprus and Libya.

8 The Arab world, which makes up more than 4% ofitoed’s population, has only 0.7% of the world'stemresources.

® H. Manéglier, Histoire de I'eau, du mythe a la pollutiorEd. F. Bourin, Paris, 1991 and R. Clark&ater: The
International Crisis Earthscan Publications Ltd, London, 1993.

10 H. Magnélier, op.cit., p. 183.

' H. Magnélier, op.cit., the author notes that: ‘lée\[Paris] s’enfoncait lentement dans ses propigsctions” (“the town
[Paris] was slowly sinking in its own waste”), @71

12 H. Magnélier, op.cit., p. 195 and also R. Clarkzci., pp. 4-5.

¥ Industrial production uses water from the riversdaoling or cleaning.



All these uses increased in the 20th century, and the consumption of water
multiplied tenfold. Consumption of water in agriculture in 2000 was six times more
than it had been in 1900 rising from 500 km®/year to more than 3000 km®/year,
mainly as a result of the increase in world population.'* The consumption of water
for industrial and domestic use increased even more rapidly, in response to both
the demographic boom and the increase in individual consumption linked to the
process of urbanization and to new lifestyles - for example, it takes 280,000 litres of
water to produce a ton of steel and 700 litres of water for each kilo of paper.'®

In the 20th century, the move from traditional to mechanized agriculture, using an
enormous quantity of toxic materials,'® combined with the lack of treatment of
domestic and industrial waste,'” led to the pollution of almost all rivers and of the
water table, so that the water then became unusable.'®

In many countries, poor management of water resources diminished the supply of
available waters still further by the over-exploitation of the water table.' The
construction of reservoirs and other large projects (dams) caused not only the
pollution of about 60% of the 227 largest rivers on the planet, but also, since the
1950s, the displacement of between 40-80 million people.*

As we begin the 21st century, intensive agriculture takes up about 60% of the
world’s consumption of water, industry more than 20% and domestic consumption
10%. In addition there is the use of water for navigation and for hydro-electric
power. Conflict between these different uses of water becomes more and more
critical, as the quantity of available water per inhabitant diminishes.

The most significant conflict in water usage is that between town and country.
Urbanization leads to an exponential increase in water consumption in the towns -
it has tripled in less than 20 years - posing an enormous problem in the
apportioning of resources between town and country. The new citizens very often
find themselves in shanty towns or in suburbs where the provision of water and
sanitation is already inadequate. In order to respond to these new needs, water has

4 The increase in worldwide consumption of watercied an almost exponential curve, which is very vinog. The
worldwide consumption of water rose from 500%gear to 1000 kifyear between 1900 and 1940, from 100G/iear
to 3000 kniyear between 1940 and 1980, and finally from 3k®&year to 5000 kifyear between 1980 and 2000. G.
Mutin, “De I'eau pour tous?” ika documentation francaisbimonthly n°8014, April 2000, p. 1.

15 CETRI, “L’eau, patrimoine commun de 'humanité”Afternatives Sudvol. 8 2001/4.

8 R. PetrellaThe water manifesto: Arguments for a world watertct London, Zed Books, 2001, pp. 29-31.

7 In the majority of industrialized countries, sewdiggmtment works are not able to serve the whothepopulation — for
example, in 2000, the figure was 66% in Canadab&8d in France. G. Mutin, « De I'eau pour tous 8m,cit., p. 6. The
situation is even more problematic in developingntoes, where there is very little investment lie tollection and
treatment of wastewater. According to UNDP, moentB80% of wastewater in developing countries gtregght into
watercourses without any treatment. UNBfeman Development Report 19996.

8 The level of pesticides is increasing in rivers anthe water table in all regions of the world.2000, the consequent
eutrophication (degradation of the ecological éogiilm by a decrease in the amount of dissolvedjery affected 54%
of lakes and, rivers in Asia, 53% in Europe, 48%lorth America, 41% in Latin America and 28% in iaf&. G. Mutin,
“De I'eau pour tous?” iia documentation frangaisbimestriel n°8014, avril 2000, p. 6.

1 This is especially the case in China, India, Mexituailand, the eastern United States, North Afaiod the Middle East. It
is important to note that while the rivers refiltin 12 days, underground water levels only retarnormal levels in 5000
years. UNESCO, ‘Water: resources and consumptiddNESCO Sourcesiumber 13, March 1990, p.6.

20 UNEP Report, presented at the World Summit on $wsile Development (Johannesburg, 26th August -Sdfitember
2002): www.h20.net/magazine/urgences_enjeux/poéttR002_johannesburg/francais/ johannesburg_2.htm.



to be brought from further and further away and it is often from rural areas that
water is redirected to supply the agglomerations. Demand for electricity in towns
poses similar problems because the response is often to build dams in rural areas
producing hydroelectric power thus decreasing the amount of water available for
agriculture.

The second most important conflict is between the private and public sectors. In
rural areas, village communities’ access to water is often threatened by the use of
water by private enterprises, notably mining.”’ In urban areas, the objectives of
private transnational companies come into conflict with those of public
management of water, as we saw in the ‘water wars’ in Bolivia a few years ago.* At
a global level , the majority of water and sanitation systems are still in public hands
and contrary to certain received ideas, these still provide the “best practices found
in water and sanitation provision”.*> However, they have been privatized in several
countries, for example Argentina **, Bangladesh, Colombia, the Ivory Coast,
Hungary, Indonesia, Madagascar, Mexico, Morocco, Nepal, Nigeria, Pakistan, the
Philippines, Senegal, Sri Lanka and Tunisia.*® Two companies alone, Veolia
Environnement and Suez Lyonnaise des Eaux, control the majority of private
concessions worldwide, with the explicit aim of making a profit. In extending water
supply networks, private companies increase the price of access without necessarily
investing in infrastructure and maintenance, thus depriving some of the most
disadvantaged people of their right to water.>

While these conflicts in water management certainly pose problems in terms of
political choices within a country, they become almost unmanageable when it
comes to the division of water resources between several states. Worldwide, there
are 250 international watercourses providing water to 40% of the world’s
population. These rivers are almost always over-exploited and are at the root of a
number of conflicts between neighbouring States.

c) Access to water and sanitation in the world

When States have to make choices between different uses of water they rarely give
priority to satisfying the fundamental needs of the most vulnerable, such as access
to drinking water, to sanitation and to the water needed for subsistence agriculture.
Where there is a conflict of interest, States give priority all too often to the economy
and to industry, whose representatives are much more influential. In nearly all
countries, the share of national budgets given to the financing of projects that aim
to improve access to water and sanitation for the most vulnerable is very small.
This is also true of development aid.”

2L FIAN, Identifying and Addressing Violations of the HunRight to Water. Applying the Human Rights Approdead
for the World Stuttgart, 2006.

2 See Bulletin No. 22, CETIM, March 2005, http://wveatim.ch/en/documents/bul22eng.pdf

% Commission on Human RightReport of the Special Rapporteur on adequate hgussna component of the right to an
adequate standard of living/r. Miloon Kothari, E/CN.4/2002/59, § 62, 1 Mar2802.

2 In this country, the network is partly privatized.

% Commission on Human RightsAnnual Report of the Special Rapporteur on the Righ Food J. Ziegler,
E/CN.4/2004/10, 8§39, 9 February 2004.

% Cf. notably, R. Petrellalhe water manifesto: Arguments for a world waterteact, op. cit.

% UNDP, Human Development Report 2006. Beyond scarcity:ePguoverty and the global water crisis.



It is principally because of these political choices that there are 1.1 billion people in
the world today, who have no access to safe drinking water and 2.6 billion who
have no basic sanitation.”® This situation has dramatic consequences because
many diseases have a direct or indirect link with the supply and quality of water:

* 4 billion cases of diarrhoea leading to 2.2 million deaths a year, and 10% of
people living in developing countries suffering from intestinal infections;

* 2 million deaths a year from malaria , a disease that affects nearly 100
million people;

« 6 million people go blind following trachoma, a contagious disease of the eye;

« 200 million people suffer from schistosomiasis, a serious parasitic disease.*

The United Nations Development Programme (UNDP) describes the affront to
human dignity that this situation represents in the following manner: “'Not having
access' to water and to sanitation is a polite euphemism for a form of deprivation
that threatens life, destroys opportunity and undermines human dignity. For the
poorest people (not having access to water) means that people resort to ditches,
rivers and lakes polluted with human or animal excrement or used by animals. It
also means not having sufficient water to meet even the most basic human
needs.”*

The lack of dignity suffered through living in these conditions reinforces the
political, economic and social exclusion of the most vulnerable groups. While
providing for the basic human needs of all the inhabitants of the planet could be
achieved using only a small proportion of the available water resources, priority is
given to economic and industrial activities that do not respect the principles of
sustainable development, are enormous consumers of water and are sources of
pollution.

The apportioning of water for different purposes is therefore the result of choice and
of political and economic power relationships. The UNDP report states that: “...the
roots of the crisis can be traced to poverty, inequality and unequal power
relationships, as well as flawed water management policies that exacerbate
scarcity.”!

In an attempt to find a solution to the conflicts over the different uses of water, the
States adopted the United Nations Convention on the Law of the Non-Navigational
Uses of International Watercourses in 1997.% This convention is very interesting
because it gives priority to the use of International Watercourses to satisfy basic
human needs, including the provision of safe drinking water and water required for
basic subsistence food production.®® Unfortunately, this convention never came into
force, as it did not achieve the 35 necessary ratifications.

% |dem.

2 UNEP Report, presented at the World Summit on $wstle Development (Johannesburg, 26th August -Sdfitember
2002), op.cit.

% UNDP, Human Development Report 20@. cit., p. 5.

%L Ibid, Preface, p. v.

%2 This Convention was adopted in Resolution 51/22¢hbyGeneral Assembly of 21 May 1997

% See General AssembliReport of the Sixth Committee convening as the Mép&roup of the WholeA/51/869; p. 6 and
Commentary on The International Law CommissiiCN.4/SER.A/1994/Add. 1, Part. 2.



In order to force governments to give priority to basic human needs in their budgets
and in their political choices, in the last few years, the emphasis has been placed
on the promotion and protection of the right to water and the right to sanitation.*

II. RECOGNITION AND DEFINITION OF THE RIGHT TO WATER AND THE
RIGHT TO SANITATION

The right to water and the right to sanitation are fundamental human rights
recognised implicitly and explicitly in a number of regional and international
treaties® and in the national law of certain States (1). In 2003, the United Nations
Committee on Economic, Social and Cultural Rights defined the right to water and
the corresponding State obligations, now recognized in international law (2). In its
most recent report, the independent Expert at the Human Rights Council (HRC),
Caterina de Albuquerque, defined the right to sanitation and the corresponding
State obligations (3).

a) Recognition of the right to water and the right to sanitation in regional and
international treaties and in the national law of certain States

The right to water and the right to sanitation were recognized implicitly in the
Universal Declaration of Human Rights of 1948 (article 25) and in the International
Covenant on Economic, Social and Cultural Rights (ICESCR) of 1966 (article 11), as
an integral part of the right of all persons to an adequate standard of living and the
right to health.”* They were also recognized implicitly in article 6 of the
International Covenant on Civil and Political Rights (ICCPR), which enshrines the
right to life.*

The first explicit recognition of the right to water at an international level was made
at the United Nations Water Conference, which was held at Mar del Plata in 1977.
At this conference, States declared that “Whatever the development stage and the
socio-economic situation, people have the right to have access to drinking water
whose quantity and quality are equal to their basic needs.”®

The right to water and the right to sanitation were then recognized in the
Convention on the Elimination of All Forms of Discrimination Against Women, in

% See E. Riedel, P. Rothen (ed&)e Human Right to WateBerliner Wissenschafts-Verlag, Berlin, 2006.

35

36

37

38

The list of these instruments is to be found inghaexes of the Report of the High CommissioneHiaman Rights on
the obligations related to access to water andagem. Cf Human Rights CounciReport of the United Nations High
Commissioner for Human Rights on the scope andenbiof the relevant human rights obligations retbte equitable
access to safe drinking water and sanitation urid@rnational human rights instrumenta/HRC/6/3, 16 August 2007,
Annexes | and Il.

CESCR,General Comment n°15 on the right to wate/C.12/2002/11, 83, adopted 20 January 2003 Geweral
Comment n°14 on The right to the highest attainabdeadard of healthe/C.12/2000/4, 8§11, adopted 11 August 2000 ;
HRC, Report of the independent expert on the issue mihurights obligations related to access to safakilng water
and sanitation A/HRC/12/24, 1 July 2009.

In General Comment n°6 on the right to life, thentdm Rights Council noted that the right to life @donot be
interpreted in a restrictive manner. Rather, thatqmtion of this right requires that States adapgitive measures to
reduce infant mortality and to increase life expacy, especially in adopting measures to elimimagénutrition and
epidemics. Human Rights CouncBeneral Comment n°6 on the right to Jife5.

Report of the United Nations Water Confereridar del Plata, 14-25 March 1977, Part |, Chapt&esolution II. This
recognition of the right to water was later reafiad in Chapter 18 of Agenda 21, adopted at theedniations
Conference on Environment and DevelopnierRio de Janeiro, 1992



1979, and in the Convention on the Rights of the Child in 1989. The first called on
State parties to ensure that women living in rural areas had the right “to enjoy
adequate living conditions, particularly in relation to housing, sanitation, electricity
and water supply”. (article 14, paragraph 2). The second called on State parties to
combat illness and malnutrition by “the provision of adequate nutritious foods and
clean drinking water, taking into consideration the dangers and risks of
environmental pollution”. (article 24, paragraph 2).

At a regional level, the most explicit recognition of the right to water and the right
to sanitation is in the African instruments of the Protection of the Rights of Women
and Children. In the Protocol to the African Charter on Human and Peoples Rights
regarding the Rights of Women, States made a commitment to ensure access to safe
drinking water for women (article 15) and to regulate the management, the
processing, the storage and disposal of domestic waste (article 18). In the African
Charter of Rights and Wellbeing of the Child, they made a commitment to take all
necessary measures to ensure the provision of safe drinking water to children
(article 14, paragraph 2).

In the Protocol of San Salvador, which supports the American Convention on
Human Rights, States recognized that “Everyone shall have the right to live in a
healthy environment and to have access to basic public services.” (article 11,
paragraph 1).

At a national level, the right to water and the right to sanitation are recognized in a
number of national Constitutions - for example in Bolivia and Uruguay. They are
also recognized in a great number of national laws® and some significant legal rul-
ings confirm that they can be protected through the right to life, the right to health
or the right to an adequate standard of living.** One of the best examples of the pro-
tection of the right to water at a national level is the enshrinement of the right to
water in the Constitution of South Africa*', and its recognition in a national law**
which, in a decision given in 2008, allowed the High Court to force the City of Jo-
hannesburg Metropolitan Municipality to provide 50 litres of water to each inhabit-
ant every day.*

% Catarina de Albuquerque notes that they are erehiimlaw in Algeria, Paraguay and South Africa.Hifman Rights
Council,Report of the independent expert on the issuerafhurights obligations related to access to safeking water
and sanitation A/HRC/12/24, 837, 1 July 2009. See also H. Smatsdroit a I'eau dans les législations nationales
Académie de I'eau, Nanterre, 2005 and COHRé&gal Resources for The Right to Water: Internaticemd National
Standards2004.

‘0" For example the Belgian Court of Arbitration reciaga “the right of each individual to a minimum pision of safe
drinking water”. Arrét No 36/98 of 1April 1998. Th8upreme Court of India, on the basis of Article &lthe
Constitution which guarantees the right to lifatestl that “the right to access to drinking watduigdamental to life and
there is a duty on the State under Article 21 tiole clean drinking water to its citizens.” Supee@ourt of India, 2000
SOL Case No 673. Regarding the right to sanitafiogentinian jurisprudence is particularly interagti Cf. Human
Rights Council, Report of the independent experttian issue of human rights obligations related doeas to safe
drinking water and sanitation, Catarina de Albuquer A/HRC/12/24, 837, 1 July 2009.

“1 Article 27 of the South African Constitution stathat “Everyone has the right to have access toguffjcient food and
water”.

2 South Africa’s National Water Act was adopted irgast 1998 to implement Article 27 of the Constitnti

43 High Court of South Africa (Witwatersrand Local Biion), Lindiwe Mazibuko and Others v. The City of Johahnes
and Others, Case No. 06/138@&dgement of 30 April 2008.



b) Definition of the right to water and the corresponding State obligations as
set out by the Committee on Economic, Social and Cultural Rights

In 2002, on the eve of the International Year of Freshwater, the Committee on
Economic Social and Cultural Rights (CECSR), which oversees the implementation
of the ICESCR, adopted General Comment number 15, which defined the right to
water and the corresponding State obligations.

In General Comment number 15, the Committee for Economic, Social and Cultural
Rights started by recognizing that the right to water was a fundamental human
right protected by the covenant. According to the Committee, “The human right to
water is indispensable for leading a life in human dignity. It is a prerequisite for the
realization of other human rights”.** The Committee also insisted that “Water
should be treated as a social and cultural good, and not primarily as an economic
good. The manner of the realization of the right to water must also be sustainable,
ensuring that the right can be realized for present and future generations”.*®

The Committee then defined the right to water as it is currently enshrined in
international law. According to this definition, the right to water “entitles everyone
to sufficient, safe, acceptable, physically accessible and affordable water for
personal and domestic uses”.*® According to the definition given by the CESCR, all
people have the right to water that is safe and of an acceptable quality, available on
a continuous basis, in sufficient quantities, accessible physically, at an affordable
price and without discrimination.*’

The Committee stated that “the water supply for each person must be sufficient

and continuous for personal and domestic uses. These uses ordinarily include

drinking, personal sanitation, washing of clothes, food preparation and personal
» 48

and household hygiene”.

The Committee also underlined the importance of access to sanitation, indicating
that “Ensuring that everyone has access to adequate sanitation is not only
fundamental for human dignity and privacy, but is one of the principal
mechanisms for protecting the quality of drinking water supplies and resources”.*
However the Committee did not, in this General Comment, state that the right to

sanitation was an autonomous right.

Following its General Comment n°15, CESCR defined the corresponding State
obligations. According to the Committee, States have an obligation to respect the
right to water, to protect this right and to give it effect, as it should with all other
human rights.>

The obligation to respect the right to water means that States must not interfere in
the exercise of the right to water. States, for example, are prohibited from

4 CESCR,General Comment n°15 on the right to watefC.12/2002/11, §1, adopted 20 January 2003.
** Ibid, § 11.

“ lbid, § 3.

" Ibid, § 12.

% Ibid, § 12.

* Ibid, § 29.

% |bid, §§ 20-29.



interrupting the water supply, from supplying dirty water, or from raising the price
of publicly managed water disproportionately, or in a discriminatory fashion.”’ The
obligation to protect the right to water means that States must prevent more
powerful third parties, such as transnational companies, from interfering in the
exercise of the right to water. States must, for example, monitor water quality, and
protect the most vulnerable from industrial water pollution, or from price rises
demanded by private water companies.”

The obligation to apply the right of water in practice means that States must take
measures to facilitate the right to water for the population and to distribute water
in the case of disasters. The programme “1 million water tanks” which consists of
gathering rainwater in tanks in the semi arid area of North Eastern Brazil, is an
example of putting this obligation into practice.”

The obligation to guarantee that the right to water is exercised without
discrimination and in an equal manner between men and women means that
States have to combat discrimination de jure and de facto in access to water. States
must, for example, put policies into place that guarantee equal access to water for
discriminated-against groups such as: women and children; people living in remote
rural areas or in shantytowns, even if they are illegal; indigenous people; nomads;
refugees and asylum seekers, who are too often discriminated against in their
access to safe drinking water.”

Finally, the right to water, like all other human rights, also involves States in
obligations towards other countries beyond its boundaries. According to the
Committee on Economic, Social and Cultural Rights, States must respect the
exercise of the right to water in other countries; they must take measures to
prevent their own citizens, or companies that come under their jurisdiction, from
violating the right to water of individuals and communities in other countries; and
depending on their own resources, they must facilitate the exercise of the right to
water in other countries and offer help wherever necessary.”® As the first United
Nations Special Rapporteur on the right to food underlined in his reports on
missions to Ethiopia, India and Bangladesh, these extraterritorial obligations mean
that when States exploit transboundary watercourses, they must give priority to the
satisfaction of basic human needs of the populations that depend on these water
courses, in particular safe drinking water, and the water needed for basic
subsistence agriculture.”

1 See the violations of obligations in relation te tlight to water described in the report of hissiois to Niger by J
Ziegler, E/CN.4/2002/58/Add.1, § 50-51, 23 Jan2092.

%2 See the violations of the obligation to protectiilgit to water described in the report of his misgo India by J Ziegler,
E/CN.4/2006/44/Add.2, § 45, 20 March 2006.

% Commission on Human RightReport of the Special Rapporteur on the Right tod=dVlission to BrazjlJ. Ziegler,
E/CN.4/2006/44/Add.2, § 39, 20 March 2006.

® CESCR.General Comment n°15 on the Right to Watexcit., § 16.

* Cf. Ibid, § 30-36.

% Cf. Reports of J. Ziegler on his missions to Etiapmdia and Bangladesh: www.righttofood.org.
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c) Definition of the right to sanitation and the corresponding State
obligations as set out by the independent expert of the Human Rights
Council

In her report presented in September 2009 to the Human Rights Council, Catarina
de Albuquerque, the independent expert charged with examining the question of
obligations concerning human rights as regards access to safe drinking water and
to sanitation, pointed out that a quarter of the deaths of children under the age of 5
in the world are attributable to inadequate sanitation, and that the United Nations
Millennium Development Goal concerning sanitation was unlikely to be reached by
2015 in the case of more than 700 million people.”” This explains why she decided,
in her report, to put the emphasis on the recognition of the right to sanitation as an
autonomous human right.

According to the independent expert, the right to sanitation is protected in
international law through the recognition of several other rights, in particular the
right to an adequate standard of living, the right to adequate housing, the right to
health and the right to water.®® But for her, this does not go far enough; it must go
further and recognize the right to sanitation as an autonomous human right,
because this is what is needed for the protection of human dignity.*

In her report, Catarina de Albuquerque gives the following definition of the right to
sanitation and the corresponding State obligations: “The Independent Expert is of
the view that sanitation can be defined as a system of collection, transport,
treatment and disposal or reuse of human excreta, and associated hygiene. States
must ensure without discrimination that everyone has physical and economic
access to sanitation, in all spheres of life, which is safe, hygienic, secure, socially
and culturally acceptable, provides privacy and ensures dignity”.*

As the independent expert explains herself, there are a number of definitions of
sanitation and some are broader than others.®" Her definition of sanitation is more
restricted, because she limits herself to “personal sanitation” (disposal of human
excreta). ® In the future, it would be better if the Committee on Economic, Social
and Cultural Rights investigated this question in order to develop a broader
definition which would include the cleaning up of all types of water pollution. The
independent expert also describes in her report the States’ obligations to respect, to
protect and to apply in practice the right to sanitation® and their obligation to “pay
special attention to groups, particularly vulnerable to exclusion and discrimination
in relation to sanitation, including people living in poverty, (...) women, children,

5 See Human Rights CoundReport of the independent expert on the issuerafhuights obligations related to access to
safe drinking water and sanitatipA/HRC/12/24, 1 July 2009, §§ 4-5.

% Ibid, § 14-54.

% lbid, 88 55-59. The independent expert cites At of the Universal Declaration of Human Rightkich states that
“everyone ... is entitled to the realization of tremeomic, social and cultural rights indispensabieHis dignity...”, to
justify the need to recognize the right to saretatis an autonomous right.

 lbid, §63.

® Ibid, §8-12.

2 CESCR.General Comment n°15 on the right to watss.cit., § 12.a)..

& Cf. Report of the independent expert on the issuerofhuights obligations related to access to safeking water and
sanitation A/HRC/12/24, 1 July 2009, § 64.
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elderly persons, people with disabilities, people affected by health conditions,
refugees and IDPs, minority groups among others”.**

It should also be noted that in General Comment number 15, the Committee for
Economic, Social and Cultural Rights had already indicated that “State Parties
have an obligation to progressively extend sanitation services, particularly to rural
and deprived urban areas, taking into account the needs of women and children”.®

III. CURRENT STATE OF DISCUSSIONS ON THE RIGHT TO WATER AND
THE RIGHT TO SANITATION AT THE UNITED NATIONS

Discussions at the United Nations about the right to water and the right to
sanitation really started with the adoption of the General Comment on the right to
water by the Committee on Economic, Social and Cultural Rights. A year before,
J.Ziegler, the Special Rapporteur on the right to food, was asked to extend his
mandate to include the right to water in relation to the right to food,*® and in the
following two years, El Hadji Guissé, Rapporteur to the Sub-Commission on the
Promotion and Protection of Human Rights, presented his final report on the
promotion and realization of the right to safe drinking water and to sanitation®” and
his guidelines for the realization of the right to clean drinking water and to
sanitation which were adopted by the Sub-Commission.®

Between 2001 and 2006, States, international and civil society organizations
considered their position in relation to these experts’ findings, and in particular in
relation to General Comment number 15 (1). With the creation of the Human Rights
Council in June 2006, the views of the various players on the right to water and the
right to sanitation came together in the mandate given to the High Commissioner
on Human Rights in 2006 (2) then on the creation of the post of independent expert
on the question in 2008 (3).

a) The position of States and international and civil society organizations
regarding the right to water and the right to sanitation

Outside the United Nations, States, the private sector, international organizations
and certain civil society organizations, came together under the aegis of the World
Water Council to discuss the promotion of access to water and to sanitation. The
World Water Council had been created in 1996; its principal mandate was to
organize the publications of the World Water Forum, which took place in

% Ibid, § 65.
% CESCR.General Comment No 15 on the Right to Wadprcit., § 29.

66

67

68

In Resolution 2001/25, the Commission on Human Rigkquested ‘the Special Rapporteur, in dischgrhisa mandate,
to pay attention to the issue of drinking watekjrtg into account the interdependence of this ismdethe right to food.’
(paragraph 9). In accordance with this mandatgiegller has produced two reports on the interdepecel between the
right to safe drinking water and the right to fodthese were presented to the General Assembly 04 26d to the
Human Rights Council in 2003. J. Ziegler has at&tuded the question of safe drinking water inrthenerous reports of
his missions between 2001 and 2007.

Commission on Human RightRelationship between the enjoyment of economidalsaed cultural rights and the
promotion of the realization of the right to drinlgiwater supply and sanitation. Final report of Bpecial Rapporteyr
El Hadji Guissé, E/CN.4/Sub.2/2004/20, 14 July 2004

Commission on Human Right&ealization of the right to drinking water and dation Report of the Special
Rapporteuy El Hadji Guissé, E/CN.4/Sub.2/2005/25, 11 Jul§=20
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Marrakesh in 1997, The Hague in 2000, Tokyo in 2003, Mexico in 2006 and
Istanbul in 2009, where more than 30,000 people assembled.®

Despite the fact that the World Water Council published a document on the right to
water in 2006, the most important document to come out of the World Water
Forum - the Declaration of Heads of State - did not recognize access to water and to
sanitation as a human right.”! As a way of expressing their disagreement with this,
Cuba, Venezuela, Uruguay and Bolivia put out their own declaration in which they
reaffirmed the human right to water and to sanitation.”

Other States only went so far as to state that the promotion of the right to water
was a priority in their development policies. The United Kingdom, for example,
declared that it intended to reorient its development aid towards the realization of
the right to water, and proposed the creation of a plan of action worldwide to
achieve this.” Curiously, the United Kingdom opposed the adoption of any
resolution at the Human Rights Council that made explicit mention of the right to
water as an autonomous human right. The same was true of Canada.

The international organizations, for their part, reacted extremely positively to the
adoption of General Comment number 15 of the Committee of Economic, Social
and Cultural rights. The World Health Organization and the United Nations High
Commissioner for Human Rights published a brochure on the right to water in
2003,” as did the World Bank in 2004.” But undoubtedly the strongest support for
the promotion of the right to water was the United Nations Development
Programme, Human Development Report 2006 Beyond scarcity: Power, poverty and
the world water crisis. In this report, UNDP identified four central principles which
should form the basis of the reforms needed to realize the Millennium Development
Goal regarding access to water. The first principle was the need for States to
recognize the right to water in their Constitution and in their national legislation.”

Civil society organizations, many of which were already working on the promotion
of the right to water and the right to sanitation before 2003, were equally positive in
their welcome to general Comment number 15. The Centre on Housing Rights and
Evictions (COHRE), for example, had continued to promote the right to water and

8 See the World Water Council website, www.worldwebeincil.org.

0 C. Dubreuil, The Right to Water — from Concept to Implementatibarld Water Council, 2006.

" Access to water has been recognized as a basimmea in successive final declarations. In theidtnial Declaration
of the World Water Forum in Istanbul, Ministers agnized that ‘access to safe drinking water andtagam is a basic
human need’ (paragraph 15), but this was not irdud the Declaration of Heads of State. For dgaet of the World
Water Forum (Istanbul, 2009) cf http://www.oikoureesrg/en/activities/ewn-home/ewn-news-and-eventsagoers/
english-news-container/single-news/article/1634&tation-of-the-world.html

2" This was the case, for example, at the World W&deam in Mexico 2006.

3 Cf. UK Department for International Developmebl recognizes the right to water as Hilary Bennneles call for
Global Action Plan to solve water crisi®ress release, 9 November 2006, www.dfid.govewéfiles/pressreleases/
human-dev-report06.asp.

™ WHO and OHCHRThe Right to Wate2003: www.who.int/water_sanitation_health/righ&ter/en/.

s Salman M. A. Salman, S. Mclnerney-Lankfofithe Human Right to Water: Legal and Policy Dimensi®World Bank,
2004, http://publications.worldbank.org/ecommeratiog/product?item_id=3845440.

8 UNDP, Human Development Report 2006. Beyond scarcity eéPguoverty and the global water crisfm. 8, 60-61. The
other three principles identified by the UNDP dhe need to adopt national strategies with regamgater and sanitation;
to support national plans through internationaj aidl to develop a World Action Plan.
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the right to sanitation through numerous publications and training programmes.”’
The organization ‘Bread for the World” which initiated a campaign for the right to
water in 2003, created an inclusive advocacy network for water.”” A number of
social organizations have campaigned for years at both national and international
levels (in particular through the World Social Forum). Amongst these, we should
mention in particular the network ACME, (Association for a World Water Contract),
which was set up in Italy by Riccardo Petrella, Professor of Economics, and then
spread to Canada, Belgium, Switzerland and Morocco. ACME has organized several
alternative forums all over the world (FAME) (Alternative World Water Forum) with
the principle objective of promoting the right to water and sanitation.”™

b) Study by the High Commissioner for Human Rights - 2006-2007

In 2006, following an initiative from Germany and Spain, the Human Rights
Council asked the United Nations High Commissioner on Human Rights to provide
it with “a detailed study on the scope and content of the human rights obligations
related to the equitable access to safe drinking water and sanitation under human

rights’ instruments”.*

This initiative aimed to provide a counterbalance to the position of the UN experts
on human rights regarding the right to water. However, the study prepared by the
High Commissioner, certain aspects of which could be criticized, contains some
interesting elements.®”’ In his study, the High Commissioner identified the
international instruments that directly and indirectly protect the right to safe
drinking water and the right to sanitation® and put forward a definition of these
rights and the corresponding State obligations.® It also identified seven questions
that needed to be investigated in more detail, including whether the right to water
and the right to sanitation should be considered as autonomous human rights, and
the question of a hierarchy of water usage.**

Whilst underlining the need to develop certain aspects of the obligations that
concern the right to water and to sanitation, in particular the normative content of
the obligations corresponding to the right to sanitation,® the High Commissioner
concluded that “it is now time to consider access to safe drinking water and
sanitation as a human right, defined as the right to equal and non-discriminatory
access to a sufficient amount of safe drinking water for personal and domestic uses
- drinking, personal sanitation, washing of clothes, food preparation and personal
and household hygiene - to sustain life and health. States should prioritize these
personal and domestic uses over other water uses and should take steps to ensure

" Cf. www.cohre.org/water.

8 Cf. http://www.oikoumene.org/en/activities/ewn-hahienl

% ACME organized Alternative World Water Forums imiéince in 2003 and Geneva in 2005. They have alsugd their
activities on a global level by taking part in WibB8ocial Forums: www.acme-eau.org.

8 Human Rights CounciHluman Rights and Access to Wafesolution 2/104, unanimously adopted 27 Nover2bés.

8 Human Rights CounciReport of the United Nations High CommissionerHaman Rights on the scope and content of

the relevant human rights obligations related touitable access to safe drinking water and sanitationder
international human rights instrumen&/HRC/6/3, 16 August 2007.

% |bid, 8§ 4-12.

% lbid, §§ 13-29.

* Ibid, §§ 44-64.

% Ibid, § 67.

®
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that this sufficient amount is of good quality, affordable for all and can be collected
within a reasonable distance from a person’s home”.®

The High Commissioner also underlined the lack of existing mechanisms to monitor
the respecting of obligations regarding the right to water and to sanitation®”, and
this paved the way for the creation of a special procedure on this question at the
Human Rights Council.

c) The mandate and work of the independent expert - 2008-2009

The Human Rights Council decided unanimously, in its resolution 7/22 of 28"
March 2008, to “appoint, for a period of three years, an independent expert on the
issue of human rights obligations relating to access to safe drinking water and
sanitation”.

One of the tasks entrusted to the independent expert by the Human Rights
Council, was the clarification of “the content of human rights obligations, including
non-discrimination obligations, in relation to access to safe drinking water and
sanitation”. It should be noted that resolution 7/22 does not make explicit
reference to the right to water and to sanitation but to “access to water”. It should
also be pointed out that the question of the sharing of water resources between
States is explicitly excluded from the mandate of the independent expert, while it
affirms “the need to focus on local and national perspectives in considering the
issue leaving aside questions of international watercourse law and all
transboundary water issues”.

If the independent expert does not take up a position regarding both this right and
the issue of transboundary waters, she could overlook entirely the real issues
involved in the realization of the right to water and to sanitation. In Egypt, where
she went on a fact-finding mission, and in Bangladesh which she will be visiting
soon, these questions are crucial.®*® The same thing applies all along the 250
international watercourses that supply the water needs of 40% of the world’s
population.

CONCLUSION

The right to water and the right to sanitation were enshrined in several regional
and international treaties and in the national law of certain States. They have also
been recognized as fundamental rights by CESCR and by several United Nations
experts. However, there is still a significant amount of resistance on the part of
some States, to giving explicit recognition, at the Human Rights Council, to the
right to water and the right to sanitation. On the other hand there is a real
willingness on the part of some other States to recognize the right to water and the
right to sanitation, and a firm commitment to the defence of human rights by the
United Nations, by international and civil society organizations.

% bid, § 66.
8 Ibid, par. 69.
8 Reports by J. Ziegler on his missions to Ethiopidja and Bangladesh: www.righttofood.org.
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In the future, it would be desirable if CESCR were to produce a general comment
on the right to sanitation, to reinforce its General Comment on the right to water
and the work of the independent expert at the Human Rights Council. It would also
be desirable if the Human Rights Council allowed the independent expert to make
recommendations on the uses of transboundary watercourses in order to satisfy the
basic needs of the 40% of the world’s populations who depend on them. If these two
elements were taken into account, it would represent a significant step forward in
the realization of the right to water and the right to sanitation.
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