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I nt r oducti on

1. Today's econom ¢ and financial systems are organized in such a way as to
act as punps that suck up the output of the | abour of the toiling masses and
transfer it, in the formof wealth and power, to a privileged mnority. A
nunber of mechani sns assist in this operation: wage freezes or cuts, job

i nsecurity, unenploynment, policies that penalize the poor, ill-considered
privatization of key sectors such as water supply and energy, etc. Wth few
exceptions, this is the general rule.

2. Any di scussion of the inpact of the activities of transnationa
corporations presupposes a definition of “transnational corporation”. A
nunber of criteria can be found by exam ning the various definitions used
inthe literature and in the debates taking place within internationa

organi zations. These criteria include conducting activities in severa
countries, the pooling of resources, and the joint preparation and application
of a coordinated strategy.

3. In legal terns these corporations are economic entities with activities
in several countries. As a result, they are a cause of |egal and
jurisdictional conflict and thus give rise to quite serious problens in the
realization of individual and collective econonmic rights. It is inportant

to note that the size of the conpany is uninportant and that small and
medi um si zed enterprises are just as active as |large corporations.

4, No definition of “transnational corporation” could be found anywhere in
the literature on international |aw, the concept is dealt with only in the
United Nations Conference on Trade and Devel opnent (UNCTAD) set of principles
and rules, which defines themas firns, partnerships, corporations, conpanies,
ot her associations, natural or juridical persons, or any conbination thereof,
irrespective of the node of creation or control or ownership, private or
State, which are engaged in conmercial activities. This definition is used
in order to exclude criteria such as the |legal formof the conmpany, the
provenance of the capital or the identity of the managenent.

5. The characteristics of transnational corporations can be derived, on the
basis of other, nore pragmatic, considerations, froman exam nation of de jure
and de facto criteria:

- de facto: when a conpany known as the parent conmpany owns a
share of another conpany and effectively exercises a dom nating
i nfluence over it, or the subsidiary is under its control

- de jure: when the parent conpany holds a majority of the voting
rights of a subsidiary's shareholders, it has the right to annul
the majority of the nenbers of the adm nistrative body and hol ds
a majority of votes.

6. This natural contradiction between the interests at stake is at the
heart of the debate on the inpact of the activities of transnationa
corporations on the pronmotion and protection of human rights.
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7. Transnati onal corporations play an inportant part in internationa
economic life. O the 100 biggest concentrations of wealth in the world,

51 per cent are owned by transnational corporations and 49 per cent by States.
M t subi shi's turnover exceeds |Indonesia's gross national product (G\P);

Ford's turnover exceeds South Africa's GNP; and Royal Dutch Shell earns nore
than Norway. Transnational corporations are very active in the nost dynamc
areas of the econony, in particular telecommunications, transport, banking,

i nsurance and the whol esale trade. They have a presence in the vital sectors
and are thus in a position to block any nobves towards the respect for and
protection of human rights.

8. The gl obalization of the econonmy may |l ead to the creation of even nore
weal t hy transnational corporations but also even greater nunbers of poor
people, particularly in countries whose econonmy is weak. It will be necessary
to consi der how we are going to manage the devel opment and proliferation of
transnati onal corporations to the benefit of all. They can and nust
participate, while abiding by the rules, in the econom c devel opnment of

the States where they are | ocated and in whose economni es they operate.

9. Si nce the expansion of transnational corporations has become the rule,

i nternational |aw needs constant adaptation in order to deal with the problens
arising fromtheir operation. As in the past, the concerns relate to the
accurul ati on of wealth by a group of individuals at the expense of the
majority, thereby creating ever poorer masses. The ability of these
corporations to operate within a wi der area and to cross national frontiers,

t hus evading national and international |aw exacerbates and conplicates the
probl enms they present.

| ssues of international |aw

10. The adaptation of the international |egal order to the economc
realities created by transnational corporations requires the harnonization

of national and international |egal texts containing a range of provisions
dealing with various kinds of problem including the protection and pronotion
of human rights. GCeneral |aw has addressed the activities of transnationa
corporations, but it is above all private | aw that has devoted npst space

to them

11. The United Nations CGeneral Assenbly, in its resolution 3514 (XXX)
of 15 Decenber 1975, condemmed all corrupt practices, including bribery, by
transnati onal and other corporations, and reaffirnmed the right of any State to

adopt legislation and to investigate and take appropriate |legal action. It
shoul d al so be recalled that the General Assenbly and the Econom ¢ and Soci a
Council have carried out further work on the issue of illicit paynents and on

drawi ng up a code of conduct on transnational corporations, consideration of
whi ch hel ped call attention to corrupt practices in international conmercia
transactions and to rai se awareness of their adverse consequences for the
econonmic life of States and, consequently, for the inplenmentation of econom c
soci al and cultural rights of human individuals and groups.

12. The United Nations Declaration against Corruption and Bribery in
International Commercial Transactions encourages the parties to internationa
transactions to exercise social responsibility and adhere to appropriate
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standards of ethics, inter alia, through observance of the |aws and
regul ati ons of the countries in which they conduct business, and taking into
account the inpact of their activities on econonm c and social devel opment and
protection of the environnment and of human rights.

13. Transnati onal corporations are of course organizati ons whose

raison d' étre is to nake a profit. However, in the pursuit of this aimit is
possible for themto | eave roomfor the protection and pronoti on of individua
human rights. In the past, sonme of them have had to include in agreenents
wi t h indi genous popul ations a commitnent to respect collective or individua
rights, even though this conm tnment may not have been observed in practice.

14. In legal terms, transnational corporations are economc entities with
activities in several countries and the first problemthey present relates to
the legal and jurisdictional conflicts they give rise to, which have a | ega
bearing on the inplenentation of econonic rights.

15. Wth the Naples Political Declaration and d obal Action Plan agai nst
Organi zed Transnational Crinme, adopted on 23 Novenber 1994 by the World

M ni sterial Conference on Organized Transnational Crime, 140 States comritted
t henmsel ves to joining forces to conbat the expansion of organized crine.

One of the questions the Conference addressed was the definition of a
transnational crinme. The participants referred that question to the

Commi ssion on Crime Prevention and Crinminal Justice in order to obtain expert
opinions. The States participating in the Conference resolved to protect
their societies fromcrinme in all its forns through strict and effective

| egi sl ative neasures and international instrunents, always consistent with
human rights and fundanental freedons.

16. The negative inpact of the activities of transnational corporations

on human rights could constitute an aspect of such international crinme merely
as a result of their presence in several societies. Since their aimis to
make a profit, such conpanies are unaware of or disregard the inpact their
activities could have on econom c, social and cultural rights, whether at the
collective level or at an individual |evel. These conpanies are frequently,
if not always, behind massive human rights violations; in the same spirit,
the States that benefit fromtheir activities pass legislation in their
favour, protecting themto the detrinment of the people and their rights.

Mor eover, certain transnational corporations encourage States to violate
their people's rights. Transnational oil corporations have in recent years
frequently been accused of sparking bloody conflicts throughout the world:

in the Congo, in the Denpcratic Republic of the Congo (formerly Zaire),

in Nigeria, in lraq, etc.

I ncorporation of the realization of econonic, social
and cultural rights in agreenents between transnati ona
corporations and States

17. Transnati onal corporations, in the headquarters agreenents they sign
with States, should commt thenselves, as part of a progressive policy, to
taking responsibility for the realization of collective or individual economc
rights. Wth regard to collective rights, that is to say the right to

devel opnent and the right to a healthy environment, transnationa
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corporations, in cooperation with the international organi zations of the
United Nations system regional organizations and States, should develop a
framework for consensus-building on the full range of problens presented by
devel opnent and the environment. These two concepts formthe context for the
exerci se or enjoynment of human rights in general and of econonmic, social and
cultural rights in particular.

18. The econom ¢ and soci al devel opnent of a country requires the
participation of all its active nenbers. Individuals should cone first and
last in action for devel opnent, that is to say, they should benefit fromit
as well as participating init. The action for devel opnent undertaken by
transnati onal corporations should incorporate the pronmotion and protection
of the economc, social and cultural rights of individuals and of States.

19. According to article 30 of the Universal Declaration of Human Ri ghts,
“Nothing in this Declaration may be interpreted as inplying for any State,
group or person any right to engage in any activity or to perform any act

ai med at the destruction of any of the rights and freedonms set forth herein.”

20. Article 3, paragraph 3, of the Declaration on the Ri ght to Devel opnent
defines devel opnment as a gl obal process that should “pronote a new

i nternati onal econonic order based on sovereign equality, interdependence,

mut ual interest and cooperation anong all States, as well as ... encourage the
observance and realization of human rights”. This rem nder of the provisions
on devel opnent calls on transnational corporations as well as individuals to
respect and protect human rights.

21. It is inpossible to incorporate respect for the values on which our
exi stence is based into the current practices that aimto maxim ze profit
regardl ess of other considerations. The sane applies to the right to a
heal thy environnent. Life is threatened by pollution in every area: air
wat er and land. The proliferation and devel opment of polluting donestic or
i nternational conpanies are destroying the environnent in which we live.

22. The unrestrained exploitation of African and Latin American forests has
accel erated the progress of desertification and the inpoverishment of arable
l and. Such practices are undoubtedly a violation of the economc rights of

t he popul ati ons concerned. Moreover, the exploitation is not foll owed by
reforestation.

23. According to the Secretary-General of the United Nati ons Conference

on Environnment and Devel opnent, the conservation of biological diversity is
fundanmental to human life. It is an essential factor in the way living
organi sns are structured. It contributes to ecosystens and the stability

of water and the atnosphere, and is the basis of agricultural production

As a result, when genetic varieties are |lost, ecosystens deteriorate and the
ability to support human life dininishes.

Concl usi ons and recommendati ons

24. Wth regard to donestic law, all nechanisns and practices leading to
vi ol ati ons of econom c, social and cultural rights should be made puni shabl e
of fences with the right of conpensation. The Conmittee on Economic, Socia
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and Cultural Rights, inits General Conment No. 3 (1990), discussed the nature
of States parties' obligations as derived fromarticle 2, paragraph 1 of the

I nternational Covenant on Econonic, Social and Cultural Rights and stated,
inter alia, that the adoption of |egislative neasures is by no neans
exhaustive of the obligations of States parties, for the phrase “by al
appropriate neans” nust be given its full and natural neaning, which is to say
that the provision of judicial renedies in support of those rights should be

i ncluded in those neasures; it also neans that States should be careful not to
take any deliberately retrogressive measures. |In that context, States should
draw up a range of |egislative neasures crimnalizing all activities by
transnational corporations which violate the above-nentioned rights.

25. At the international level, it is worth recalling a now classic
suggestion, nanely the establishment of a nore binding and coherent |ega
framework to make States accept their commitnents under international |aw,

whi ch now includes the notion of State liability. This point was underscored
by the Brussels Convention on the Liability of Operators of Nuclear Ships, of
25 May 1962, the International Covenant on Civil Liability for Gl Pollution
Damage, of 29 Novenber 1969, and the Convention on International Liability for
Damage Caused by Space Objects, of 29 Novenber 1971

26. The Eighth United Nations Congress on the Prevention of Crine and the
Treatment of Offenders, held in Havana from 27 August to 7 Septenber 1990,
adopt ed sone recomendati ons on international cooperation in crime prevention
and crimnal justice in the context of development. The Congress
recommendati ons urged CGovernnents to pronul gate |aws to combat transnationa
crime and illegal international transactions. They state that, since even
legitimate enterprises, organizations and associ ations may sonetines be
involved in transnational crimnal activities affecting national econom es,
Governments shoul d adopt neasures for the control of such activities. They
al so recommend that Governments should collect information from various
sources so as to have a solid base for the detection and puni shnent of
enterprises and organi zations or their officials, or both, if they are

i nvol ved in such activities

27. In terns of polluting transnational corporations in particular, in
addition to special regul ations, taxes should be levied on their turnover so
that they contribute to efforts to treat industrial waste. They should also
be systematically held accountable for damage caused to popul ati ons and

St at es.

28. In view of the complexity of the problenms surrounding the activities of
transnational corporations and the realization of econom c and social rights,
it would be appropriate to exam ne all these questions in a broader franework
and to present themto the Sub-Commi ssion at future sessions.



