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Introduction

Although forbidden by international humanitarianvland defined by the
Statute of Rome (the International Criminal Coudg} a “crime against hu-
manity” (art 7.2.d)forced displacementare still largely practiced in our time
during armed conflict and in various other circuanstes (huge development
projects, catastrophes etc).

The magnitude of this phenomenon has prompted thiedNations to re-
act by creating, as the beginning of the 1990sptst of Representative of the
Secretary-General on Internally Displaced PersatiBpugh some wanted to
create a body comparable to that of the Officehef igh Commissioner for
Refugees (HCR).

Today there are some 25 million internally disptheersons in 40 to 50
countries} whereas the number of refugees has diminishedh 16 million in
1992 to 8.4 million in 2005.

The peculiar context obtaining after the Cold Warta&inly favored “the
explosion of the number of displaced persons aacktiolution of internation-
al provisions™

Those mainly responsible for and/or complicit irpplation displacements
on a large scale are often governments or parargmental groups and, in
certain cases, non-governmental elements sucl@sntitional corporations or
armed opposition groups.

! Adopted 17 July 1998; entered in to force 1 Jul§20

Comprehensive study prepared by Mr. Francis M. DeRgpresentative of the Secretary-

General on the human rights issues related to ity displaced persons, pursuant to Com-

mission on Human Rights resolution 1992/#83N.4/1993/35:

http://mwww.unhchr.ch/Huridocda/Huridoca.nsf/TesthRedfb36ada4f4e26ce68025672f003ef984

?0pendocument .

This figure does not include displacements duest@tbpment projects; it relates essentially to

situations of armed conflicts and/or ethnic stefed human rights violations (v. the annual re-

ports of the Representative presented to the Casioni®sn Human Rights and the General As-
sembly: http://ap.ohchr.org/documents/dpage_f.aspx1 )

4 V. the report of the HCR2005 Global Refugee Trendsublished 6 June 2006 http://www.
unhcr.se/Pdf/protect/Global_Refugee_Trends_2005.pdihese figures are, however, to be
taken with a grain of salt for they do not meart tilhis well. This decrease can be deceptive
unless one takes into account, on the one handeghnessive — indeed hostile — policies of most
governments in the world regarding refugees, whe lewver greater difficulty finding a country
of asylum and, on the other hand, the increaseigifamis with no legal status who are falsely
classified as being “without papers”. This is &jsat that goes far beyond the scope of this
brochure, but it must not be ignored.

5 MASS EXODUSES AND DISPLACED PERSONS: Report ofR#mesentative of the
Secretary-General on internally displaced persdfsncis M. Deng, submitted pursuant to
Commission on Human Rights resolutR902/56, annual report to the fifty-ninth sessibthe
Commission, E/CN.472003/86, §8: http://193.194.188/Huridocda/Huridoca.nsf/TestFrame/
c3ec8250081af226c1256cee003e1563?0Opendocument .
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Besides domestic armed conflicts, international eatnmterventions can
also trigger internal population displacements @&figistan, Iraq, Lebanon,
Somalia...).

This brochure aims to explore the evolution of ttusicern and the meas-
ures taken at the international level, in particwahin the United Nations, re-
garding displaced persons.

It presents the mandate and the activities of tepr&entative of the
Secretary-General on Internally Displaced Personstiae Guiding Principals
that govern this question.

One of the merits of the Representative is thatdte out the bases of the
problem and acknowledges, without hesitation, theernal displacement is
not only a subject of preoccupation from the pahview of human rights. It
is also a humanitarian, political and developmenbjem”$

Three related initiatives from the now defunct Cdsgsion on Human
Rights and its subsidiary body, the Sub-Commisg@mnthe Promotion and
Protection of Human Rights, deserved to be mentiadnethe framework of
this brochure. They have been briefly presentatdérannex.

& MASS EXODUSES AND DISPLACED PERSONS: Report ofR#mesentative of the
Secretary-General on internally displaced persdfreincis M. Dengannual report to the six-
tieth session of the Commission on Human RightSNe472004/77, 8§65:
http://daccessdds.un.org/doc/lUNDOC/GEN/G04/115B8/B0411538.pdf?OpenElement .

4



|. THE OVERALL SITUATION

The growing magnitude of the phenomenon of intdyrdibplaced persons
during the 1980s and the willingness of the inteamal community to “insti-
tutionalize™ aid to these persons resulted in the organizatisrumerous con-
sultations within the United Nations and the cr@atof the mandate of the
Representative of the Secretary-General on IntgrBasplaced Persons at the
beginning of the 1990s (v. Chapter V.3).

As the Representative emphasizes, “A crucial factaunderstanding the
problem of displacement is that most displacedgersre in and from devel-
oping countries with acute problems of nation-huiy crises of national iden-
tity and unity, ineffective authority and contréimited capacity for economic
productivity and resource distribution and, aboiletansion between central
political and economic forces and the demand feoraamy and equitable par-
ticipation on the part of component constituentfes.

The situation is similar in the countries of thenfier Soviet Union and in
eastern Europe. According to the Representative,tfe countries of the
former Soviet Union and Eastern Europe, comparebiglitions prevailed in
that a superstructure of authority and control tamed a system of law and
order that suppressed the aspirations of natieesliethnic groups, and other
identities. Although the basic material needs ef plopulation were provided
by the State, a massive violation or denial of Aamdntal political and civil
rights eventually generated the democratic movertttt contributed to the
collapse of the system.

“Once the control of these centralized instituti@m sources of survival
passed on to the nationalists, the inevitable onécwas conflict over power,
wealth, and developmental opportunities. Theselictsbften led to gross vi-
olations of human rights, denial of civil libertiesd disruption of economic
and social life, with consequential frustrationd#velopment and weakening
of the national capacity to meet the basic needth®efmasses of the pop-
ulation.™

" Comprehensive study prepared by Mr. Francis M. DeRgpresentative of the Secretary-
General on the human rights issues related to ity displaced persons, pursuant to Com-
mission on Human Rights resolution 1992/#8°N.4/1993/35:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TesthRedfb36ada4f4e26ce68025672f003ef984
?0pendocument .

¢ Ibid. §132.

° Ibid. §137 and §138.



Il. CAUSES AND CONSEQUENCES OF
DISPLACEMENT

1. Causes

In his Comprehensive Study presented to the s€&sion of the Commis-
sion on Human Rights, the Representative identifiedcauses of displace-
ment: 1. conflict and internal strife; 2. forcedlo@tion; 3. communal
violence; 4. natural disasters; 5. ecological desas and 6. the systematic vi-
olation of human right&.

To this list one must add three other causes: fulption transfers (for ex-
ample settling people on land on which other pamra had previously been
living); 2. forced evictions; and 3. social and legical consequences of huge
development projects such as the construction wisdar pipelines or explora-
tion and mining activities that trigger large-scdisplacement of people (v. il-
lustrations).

It is worth noting that the first Representativetigalarly concentrated his
efforts during his mandate (1992-2004) on forcesbldicements following
armed conflicts, which he considered at the timg fdr the most pervasive
cause of internal displacement’However, it is impossible to ignore the de-
velopment projects that trigger even more inteynalisplaced persons, as
mentioned by the High Commissioner for Human Rightker report presen-
ted to the 6% session of the Commission on Human Rights. Théh Higm-
missioner estimated that in 2000 between 40 ananBbn persons were
internally displaced owing to “large scale devel@pmprojects such as dams,
mines, pipelines, roads and other infrastructurestraction”??

2. Consequences

Today, as at the time of the beginning of the Regmtative’s mandate in
1992, there are some 25 million internally dispthpersons in 40 to 50 coun-
tries®

% |bid. §25.

' bid. §26.

2 The figures sited by the High Commissioner, aravdrérom the World Commission on Dams,
Dams and Developmemy New Framework for Decision-&king (2000), p. 104. V. the High
Commissioner’s report, E/CN.4/2005/80 §20:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/104PE/B0510491.pdf?OpenElement .

3 As mentioned above, this figure does not includpldcements due to development projects; it
represents essentially armed and/or ethnic cosftiod human rights violations (v. the annual
reports of the Representative presented to the Gssion on Human Rights and the General
Assembly.
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Forced to leave their living environment, displagegtisons are victims of
all sorts of human rights violations and must deitth humerous difficulties,
given that they often find themselves confrontethvlioth a hostile environ-
ment and a hostile government. They are neithetepred nor aided. Dis-
placed persons are victims of violations of thajht to life and to security, to
food, to adequate housing, to health, to work, dacation, to freedom of
movement etc. Their property is expropriated arel/ thre deprived of their
possessions and subject to discrimination. Theyabgected to torture, to ar-
bitrary detention and to forced disappearances. lll¢gtrations).

Illustration 1
India

The dam projects on the Narmada River

The construction of dams on the Narmada River by the Indian government con-
stitutes a flagrant example of massive and forced displacement in the name of
“economic development”.

The Narmada River crosses three states of the Indian federation: Madhya Pra-
desh, Maharashtra and Gujarat. The central Indian government first proposed
to construct dams on this river in 1969, arguing the necessity of the region’s
economic development and improved water distribution.

The populations living along the river are essentially indigenous (tribal) minorit-
ies and casts called untouchables. These populations are little — if at all — rep-
resented in the regional and central governments. Moreover, they were never
consulted during the planning of the project.

The work that began at the beginning of the 1980s consisted constructing
30 major dams, 135 medium-sized dams and 30,000 small dams on the adja-
cent rivers. Besides the environmental catastrophe and the cultural disaster
(rivers are considered sacred in India, and numerous temples and pilgrimage
sites are located along their banks), the social effects are without precedent.
The reservoirs from the dams have flooded vast swathes of arable land leading
to the forced displacement of populations numbering from 100,000 — according
to the government — to some one million — according to the NGOs.

The Indian government’s claims regarding the legality of the projects are based
on provisions dating from the British Empire allowing for the expropriation of
property of the farmers and fishers who make up the majority of the populations
affected. The law allows for expropriations when the higher interest of the Na-
tion is at stake. The initial support of the World Bank made it possible to attract
colossal investment sums for the project. The result has been that anti-social
concerns such as personal enrichment, corruption, political prestige have rap-
idly gotten the upper hand to the detriment of the local populations.

Dam construction has not, however, proceeded without opposition. The inhabit-
ants along the rivers have organized and created the organization Narmada
Bachoa Andolan (NBA) to defend their interests.

The struggle is two-fold: systematic opposition to all new dam construction and,
where possible, the demand that the government properly compensate those
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whose property is expropriated. The central government, up to now at least,
has rarely kept its word. Since the beginning of the construction of the giant
Sadar Sarovar Dam, less than ten percent of the displaced persons have ob-
tained the promised compensation. Numerous testimonies gathered by NGOs
accuse the government of not giving sufficient financial compensation and of
removing populations to non-arable land where there are no vital resources
such as clean water. The dispersion of communities that had existed for millen-
nia has also been widely denounced.

Many lawyers involved with the NBA contest the legality of the Indian govern-
ment’s actions. Although the government justifies what it is doing by citing the
law dating from the British Empire, it is in violation of an Indian Supreme Court
ruling of 18 October 2000 that stipulates that persons to be displaced must be
moved at least six months before the flooding of their land and compensated at
least a year in advance. A decision of 15 March 2005 further stipulates that dis-
placed persons must be compensated by being granted arable land.

The building of the Sardar Sarovar Dam, begun in December 2006, threatens
to displace some 35,000 more people without the abovementioned conditions
being fulfilled.

Forced displacements resulting from dam construction on the Narmada are in
violation of article 21 of the Indian constitution, which affirms the principle of the
indivisibility of all human rights and emphasizes the fundamental right to life, in-
cluding the right to live in dignity.

Article 15 of the constitution enshrines the principle of the prohibition of all dis-
crimination on the basis of race, caste, sex or birthplace and provides for spe-
cial protection of specific castes and indigenous minorities. These are principles
that the government has ignored in this particular case.

The dam project also violates humerous human rights such as the right to ad-
equate housing, the right of everybody to be able to live in peace and in dignity
in a safe place, the right to food and the right to health. Thus, the Indian gov-
ernment is in violation of five of the six human rights conventions that it has rati-
fied, particularly the International Convention on Economic, Social and Cultural
Rights.

Finally, ferocious police repression has been mobilized against the protest
movements of the Narmada Valley leading to hundreds of arrests and injured
even now. The Indian government, while in violation of its international commit-
ments regarding human rights, has suspended the right to demonstrate in the
valley. Massive police raids have been carried out to frighten the population
and force the people to leave their villages.

Sources:
- www.marmada.org;
- Urgent Appeal of Habitat International Coalition (IND_FE 080406), April 2006;

- CETIM written statement submitted to the 50" session of the Commission on Human Rights:
E/CN.4/1994/NGO/35.



lllustration 2
Colombia

With its three million displaced persons,* Colombia is one of the world’s top
countries for internally displaced persons. Although government figures claim
1,874,917 persons officially registered,* they do not take into account the dis-
placed “considered needing aid”,*® and those who refuse to register for existing
aid programs for fear of reprisals are numerous.

Causes of displacement

The problem goes back several decades, and the origins of the internal dis-
placements are many: armed conflict, development projects (dam and road
construction in particular), land-grabbing in mining and oil areas, development
of industrial-level agriculture and livestock farming...

The Representative described the causes in these terms: “Economic interests
underlying the violence and conflict also are factors inducing displacement. As
part of a process of so-called ‘counter-agrarian reform’ (which at the time of the
Representative’s first mission in 1994 had resulted in an estimated 3 percent of
landowners controlling more than 70 percent of the arable land in the country),
displacement is often a tool for acquiring land for the benefit of large landown-
ers, drug traffickers, as well as private enterprises planning large-scale projects
for the exploitation of natural resources.™”’

The 1999 treaty called “Plan Colombia” between Colombia and the United
States has also greatly contributed to forced displacements.®

Those responsible for the forced displacements

Since the end of the 1980s, population displacement has accelerated. This
period coincides with the development, at the national level, of paramilitary mili-
tias called Autodefensas Unidas de Colombia (AUC).*°

14 V. CODHES /Consultoria para los derechos humanos), 18 July 2006: www.codhes.org.co .

15 V. 2006 mission report of the Secretary-General's Representative: A/HRC/4/38/Add.3:
http://daccessdds.un.org/doc/lUNDOC/GEN/G07/104/50/PDF/G0710450.pdf?OpenElement .

V. 1999 Report of the Secretary-General's Representative, Profiles in displacement: follow-up mis-
sion to Colombia: E/CN.4/2000/83/Add.1: http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/
6d5358107al1e85a802568ac003eabb6?0Opendocument .

Ibid. §23.

Presented as a fight against the illegal narcotics trade and officially entitled Plan for peace, prosper-
ity and the strengthening of the government, the Plan Colombia is in reality a military operation
whose real objectives are:

- reinforce, equip and train the Colombian army in order to fight the guerillas, in particular the Forces
Armadas Revolucionares (FARC) and take back control of the zones that they have occupied;

- carry out chemical and biological destruction of cocoa fields;

- punish the social movements (small farmers, native peoples, fishers, trade unions etc.);

- anchor United States hegemony in the region;

-assure United States control over Colombian petroleum in a broader context defined by
Venezuela's and Ecuador’s position;

- allow United States transnational corporations untrammeled exploitation of the country’s natural
resources on a vast scale oblivious to social and environmental effects;

- accelerate the process of land acquisition while confirming the privileges of the local oligarchies.
[V. the CETIM's written statement to the fifty-seventh session of the Commission on Human Rights,
E/CN.4/INGO/184]

Between 1968 and 1989 the paramilitary structures were institutionalized, de facto, through the ex-
istence of “Special Private Security and Vigilante Services” (previously known as “Convivir”), legally
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While the Representative apportioned blame — more or less — equally for these
displacements, with 27% going to the armed forces and police, 21% going to
the paramilitaries and 32% going to the guerilla between 1985 and 1994, this
apportionment started to break down in 1994 with the paramilitaries’ share of
responsibility rising to 54% in 1997, while 6% was imputed to the armed forces
and 29% to the guerilla.®*® The Representative explained this tendency by the
obvious collaboration between the Colombian army and the paramilitaries.*

Thus, the paramilitaries have turned out to be the main expropriators of the
small farmers and indigenous populations. The death threats, accompanied by
forced disappearances, torture and summary executions, have sharply in-
creased the number of displaced persons.

It is not surprising that the activities of the paramilitaries are concentrated in
particular zones that have a high economic interest for the transnational com-
panies, the major land owners and the drug traffickers, or areas that the Colom-
bian government considers strategic.?

The willingness of the government to turn a blind eye to the exactions of the
paramilitary militias (more than 70% of the human rights violations reported in
the country) dissuades the populations from participating in governmental pro-
grams. They fear being denounced and being subjected to new exactions.

The official demobilization of part of the paramilitaries starting at the end of
2003 has changed little in the field, for they “continued to commit grave
breaches such as murders, threats, attacks against the civilian population,
hostage-taking, torture and degrading or humiliating treatment, forced displace-
ments, the recruitment of children and acts of sexual violence”.?®* Moreover, the
laws voted to deal with this only favor the impunity of the paramilitaries that
have committed serious crimes, and such legal provisions have been judged to
be incompatible with Colombia’s international obligations.*

authorized to bear arms and perform functions of maintaining public order similar to those of the
armed forces and the police. These armed groups have often operated without no real control or ef-
fective supervision on the part of the authorities, and their activities are difficult to distinguish from
those of the paramilitaries for, “in many cases there are areas where they coincide, converge or
supplement or replace each other”. V. 1999 mission report of the Representative of the Secretary-
General: E/CN.4/2000/83/Add.1, §20: http:/Aww.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/
6d5358107a11e85a802568ac003eabb6?0Opendocument .

Ibid. V. the table on p. 8.

21 |bid.

2 Forced displacements would seem to be part of a strategy for expelling the farmers from their lands.
This is the case in Uraba, a very rich region in the northwest of the country, where the forced dis-
placements began after the government announced plans for economic development that would in-
clude mega-projects such as the Urra | and Urra Il dams, the Interoceanic Canal (parallel to the
Panama Canal, joining the Atlantic and Pacific Oceans), the biggest port in Colombia (Turbo) etc.
The forced displacements have increased also in the gold and oil-rich zones, especially in the de-
partments of Magdalena Medio, Meta, and Sud de Bolivar. V. inter alia the CETIM’s written state-
ment to the 59" session of the Commission on Human Rights: E/CN.4/NGO/273.

Report of the United Nations High Commissioner for Human Rights on the situation of human rights
in Colombia: E/CN.4/2006/9, §60:
http://www.ohchr.org/english/bodies/chr/docs/62chr/E.CN.4.2006.9new.pdf .

Especially Law N° 782 (2002) and its enabling decree (N° 128) and Law N° 975 (2005).

V. E/CN.4/2006/9: http://www.ohchr.org/english/bodies/chr/docs/62chr/E.CN.4.2006.9new.pdf .
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The displaced and their living/survival conditions

In his 1999 mission report the Representative of the Secretary-General pointed
out that “the victims of displacement are predominantly peasants, or campesi-
nos as they are known, living in areas of paramilitary or guerrilla influence. Par-
ticularly affected are members of the country’s indigenous and Afro-Colombian
communities..."

Not finding any refuge in the small towns, the displaced gather in or around the
major cities. The 1999 mission report expands on this: “Patterns of flight contin-
ue to be predominantly from rural to urban areas. Moreover, in a phenomenon
known as “intra-urban displacement”, displacement to urban areas tends to oc-
cur incrementally, as continued threats to their physical security and inadequate
responses to their assistance needs compel the displaced to flee from smaller
cities to increasingly larger centres. A large number ultimately make their way
to Bogota... Within the cities, the displaced tend to be concentrated in the
slums and shanty towns, where they find themselves among the poorest of the
urban poor."*

The presence of numerous U.N. agencies? and international NGOs is not suffi-
cient to attend to the basic needs (health, housing, work and education, in par-
ticular) of the displaced.”® In fact, displaced persons live in “miserable
conditions”.* The best off among the men are employed in the construction
sector and among the women (who are often victims of sexual violence) in do-
ing housework. For many displaced women and girls, there is no choice but
prostitution.*

Possible solutions

In July 1997, to deal with the matter of displaced persons, the Colombian gov-
ernment approved Law No 387 and gave it the evocative title: “Law by Which
are Adopted Measures in View of the Prevention of Forced Displacements: At-
tention, Protection, Consolidation and Socio-economic Stabilization of Persons
Internally Displaced by Violence in the Republic of Colombia”.®*

Although this law is generally considered progressive, it has never been prop-
erly implemented. During his last mission in 2006, the Representative “...noted
a significant gap between the law and its actual implementation, resulting in a
widespread neglect of the specific protection needs of the displaced. Moreover,

25 1999 mission Report of the Representative of the Secretary-General: E/CN.4/2000/83/Add.1, §31:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/6d5358107a11e85a802568ac003ea6h6?
Opendocument .

Ibid., §33.

E.g. the HCR, the UNDP, UNICEF, the WHO, WFP and the Office of the High Commissioner for
Human Rights.

It should be noted that the Representative also deplored the “insufficiency” of coordination among
these organizations: 1999 mission report of the Secretary-General’'s Representative:
E/CN.4/2000/83/Add.1, §62: http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/
6d5358107al1e85a802568ac003eabb6?0Opendocument .

Ibid., §90.

Ibid., §94.

Unofficial translation from the Spanish: Ley por la Cual se Adoptan Medidas para la prevencién del
Desplazamiento Forzado: la Atencion, Proteccion, Consolidacion y Estabilizacion socioecondmica
de los Desplazados internos por la Violencia en la Republica de Colombia.
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the scale of displacement demonstrates that the current legal mechanisms are
not sufficient to adequately address the problems of IDPs.”?

It is our opinion that, even it this law is scrupulously implemented, it will not re-
solve the problem, for it does not deal with the root causes. Further, the phe-
nomenon has continually intensified since the Representative’s 1999 second
mission, at which time he suggested: “As displacement is now being used as a
strategy of war, and end to the conflict is essential to halting the upward trend
in the number of persons displaced in Colombia and to finding a durable solu-
tion to the hundreds of thousands already uprooted.”®

Illustration 3

Turkey

Forced displacements of Kurds

The origin of the forced displacement of the Kurds in Turkey is to be found in
this people’s century-old fight for autonomy against a repressive Turkish central
power that has systematically refused to acknowledge the Kurds’ basic rights.
Numerous Kurdish revolts, led sporadically by princes and religious chiefs,
have been crushed in bloodshed, and hundreds of thousands of Kurds have
been displaced outside their country.

This question is still not resolved, and the conflict continues between the Kurds
and the government of Ankara. Most of the recent displacements of Kurds in
Turkey have taken place during the conflict between the Turkish army and the
guerilla of Kurdistan Workers’ Party (PKK) starting in the mid 1980s. The con-
struction of many dams in Turkish Kurdistan, going back to the 1960s, has also
triggered displacements of Kurds.

The armed conflict

According to the Turkish authorities, 3,948 Kurdish villages and hamlets have
been evacuated for “security” reasons between 1989 and 1998, and 400,000
Kurdish small farmers have been displaced.®® From independent sources
comes the estimate that between three and four million persons have been dis-
placed by the Turkish army. The army has destroyed villages, totally or in part,
while mining the surrounding land to prevent the return of the farmers.

Although the Turkish authorities are still giving out these same figures,*® a re-
cent study ordered by the Turkish government places the number of Kurds

32 V. the annual report of the Representative, A/HRC/4/38, §8:
http://daccessdds.un.org/doc/UNDOC/GEN/G07/100/68/PDF/G0710068.pdf?OpenElement , and its
Addendum 3
http://daccessdds.un.org/doc/UNDOC/GEN/G07/104/50/PDF/G0710450.pdf?OpenElement .

3% 1999 Mission Report of the Secretary-General's Representative: E/CN.4/2000/83, §51:

http://daccessdds.un.org/doc/lUNDOC/GEN/G00/104/03/PDF/G0010403.pdf?OpenElement .

Some 20 Kurdish provinces, situated in the east and southeast of today’s Turkey, have been af-

fected by these forced displacements.

Turkish parliamentary committee report entitled, A report by the parliamentary committee estab-

lished for studying and determining necessary measures for the problems of villagers who emig-

rated because of village evacuations in the East and Southeast, Ankara, 1998.

36 V. the site of the Interior Ministry: www.icisleri.gov.tr .
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displaced between 1986 and 2005 at between 953,680 and 1,201,200.5” And a
project planned jointly by the Turkish interior ministry and the UNDP, launched
in April 2007, provides for the return of more than a million displaced Kurdish
peasants.®

Most of the displaced remain in a precarious situation. Settled on the fringes of
the major cities of Turkish Kurdistan or in the Turkish cities, these persons are
confronted with problems of food, health, housing, education, unemployment
and security, and they must also face exactions from the police (arbitrary ar-
rests and torture, among others). Some of them still live in tents. Epidemics
have caused the infant mortality rate to rise dramatically,®® not to mention the
increase in child labour, in both the formal and informal economy.*

Possible solutions

The Representative of the Secretary-General for displaced persons made the
following recommendations, after his mission to Turkey in 2003 :**

® an end to the system of village guards and their disarmament:

® de-mining of the region;

® compensation for the persons affected by the violence in region;
[

the return of the displaced to their villages, without any obstacles to
this from the security forces.

Yet, some four years later, very little progress has been made. In fact, not only
is the system of village guards*? still in place, but their recruitment has never
stopped and has reached the level of 70,000 militiamen today.*®* This system is,
moreover, a serious problem. The guards are recruited from among the Kurdish
peasants, who are obliged to give up their productive activities and become pil-
lagers and criminals within their own society.*

As for the de-mining of the region, leaving aside the mines laid along the bor-
ders during the 1920s and 1930s,*® the Turkish army, in pursuing its scorched
earth policy, has mined both the villages and the fields surrounding them. Ac-
cording to the official figures, currently some one million mines have been laid
in Turkish Kurdistan, and Turkey has in reserve a stock of three million more!*
This is in direct violation of Turkey's 2004 commitment under the provisions of

3 V. Tirkiye go¢ ve yerinden olmus niifus aragtirmasi, Hacettepe Universitesi Niifus Etiileri
Enstitlitsti, Ankara, June 2006.

Dispatch of the Firat News Agency, 3 April 2007.

V., inter alia, the report of Go¢-Der (the Displaced Persons Solidarity and Cultural Activities Associ-
ation), Istanbul, 2003.

V. Zorunlu goc¢ ile yuzlesmek, Tesev Publishers, Istanbul, 2006.

E.CN.4/2003/86/Add.2:
http://daccessdds.un.org/doc/UNDOC/GEN/G03/104/53/PDF/G0310453.pdf?OpenElement .

These are Kurdish militias, armed and paid by the Turkish government, that support the army in its
war against the Kurdish guerilla.

Official figures from the Turkish interior ministry, cited in Zorunlu glog ile yiizlesmek, Tesev Publish-
ers, Istanbul, June 2006.

Between March 1985 and April 2006, 5,139 village guards had committed a crime of some sort, but
only 868 had been imprisoned (v. figures from the interior ministry cited in note 43).

The purpose was to cut the ties between the Kurdish tribes that found themselves, from one day to
the next, separated by international borders and under the control of newly created states, Iraq,
Syria, but also Iran.

4 Zorunlu gog ile yuzlesmek, Tesev Publications, June 2006.

13

3
3

& ®

41
4

R o

4

Y]

4

&

44

4!

&



the Ottawa Treaty.” Between 2002 and 2006, 227 persons, including a majority
of children, were killed and 560 injured by the anti-personnel landmines.*

Regarding compensation for persons affected by the violence in the region, in
July 2004, the Turkish government adopted Law 5233 entitled “Compensation
for harm caused by terror and the fight against terrorism”.*° It creates numerous
problems of which only the main ones are: 1. it gives, in substance, full powers
to the army and to the provincial governors, who are primarily responsible for
the destruction of Kurdish villages, to “investigate” and “compensate” the in-
jured Kurdish parties; 2. it excludes those who are convicted under the anti-ter-
rorism law for having helped and sheltered “terrorists” (this is applied to virtually
all the displaced, who are accused of this crime by the Turkish authorities when
they refuse to register for the village guard system); 3. the amicable
implementation of the agreement is left to the discretion of the governor of the
province, who also retains a right of veto; 4. the law seems designed to prevent
cases of displaced persons from being filed before the European Court of Hu-
man Rights;*® 5. there is no right to appeal to the courts, thus perpetuating the
impunity of those guilty of serious violations of human rights (assassinations,
forced disappearances, rapes, torture, arbitrary detentions, burning of houses
and crops, the slaughter of livestock, pillaging etc.) not to mention the moral in-
jury that is never taken into consideration.®

Moreover, the figures given by the Interior Minister Abdulkadir Aksu to a parlia-
mentary inquiry, on 5 April 2007, show that this law is far from solving the prob-
lems of the displaced: out of 268,790 claims, only 35,578 have been
accepted, 18,512 having been refused by the provincial commissions entrusted
with this matter.5® Further, the Turkish government claims to be short of money,
and only 233,988.84 Turkish pounds have been paid out to the injured parties
until now, out of 374,655,585 pounds awarded in compensation.?

As for the return of the displaced persons to their villages, this remains fraught
with problems. In spite of the unilateral proclamation of several cease-fires by
the PKK and the pledge the party made in 2006 to respect the humanitarian
standards concerning the anti-personnel mines stipulated by the Treaty of Ott-
awa, the Turkish army continues its operations in Kurdistan and often forbids
the peasants access to their fields and pastures. Further, many village guards —

47 Adopted in 1997 and formally entitled the Convention on the Prohibition of the Use, Stockgjli
Production and Transfer of Anti-Personnel Mines awd their Destruction.The armed
opposition groups can declare their willingness to respect the terms of this Convention by a pledge
to the Geneva Call.

V. the statement of the Human Rights Association of Turkey (IHD), 4 April 2007.

Teror ve terdrle miicadeleden dogan rarlarin karsilanmasi hakkinda kanun, which entered into force
27 July 2004.

Since the passage of Law 5233, the European Court of Human Rights has systematically refused to
hear cases from Kurdish peasants, whereas previously, it had several times denounced the actions
of the Turkish authorities for the burning of villages, assassinations, rapes, tortures etc. that had oc-
curred during forced displacements.

In this regard, it should be noted that although the amount of compensation awarded for the assas-
sinations, disappearances and property losses has been judged as insufficient by many observers,
the main demand of the victims remains the acknowledgement by the government of the crimes
committed by its agents (v. Zorunlu géc¢ ile yizlesmek, Tesev Publications, Istanbul, 2006).

Figures in the interpellation of Sinan Yerlikaya, MP, of the People’s Republican Party (CHP). V. the
Firat News Agency dispatch of 8 April 2007.

5 Ibid.
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still on the job, as mentioned above — have confiscated, with the connivance of
the Turkish authorities, the displaced peasants’ possessions. In some regions,
these guards do not hesitate to kill displaced persons who try to return to their
land. Then there are the conditions laid down by some local authorities (both
civilian and military) according to which those who wish to return to their
villages must become village guards and/or must sign documents testifying that
their villages were destroyed by terrorists.>*

Under such conditions, the Turkish authorities’ claim that 137,637 displaced
persons have returned to their villages between 1998 and 2006 should be
taken with great caution.®® In point of fact, many careful observers have pointed
out that in the absence of any reliable statistics in this area, these figures are
likely to be exaggerated, most certainly including persons who returned to their
villages for a brief period in the course of the year but now living in the cities.

As already mentioned, the roots of the problem of forced displacement are to
be found in the refusal to recognize the fundamental rights of the Kurdish
people of Turkey. As long as there is no political solution to this problem, the
phenomenon of forced displacements risks being perpetuated with all its con-
comitant problems and suffering.

Dam building

The building of many dams in Turkish Kurdistan has already caused the dis-
placement of tens of thousands of persons. Yet public opinion has not been
sensitized to this matter, and the Representative of the Secretary-General does
not speak of it in his reports. Does this silence prevail in the name of “technical
progress” and “economic development”?

Following the construction of the Keban dam (1965-75), the fist mega-dam in
Kurdistan,*® in 1980, the Turkish authorities launched the GAP project,®” which
provides for the construction of 22 dams and 19 hydroelectric power stations on
the Euphrates and the Tigris Rivers. They are intended furnish not only 27,000
GWh of electricity per year, but also irrigation for some 1.7 million hectares of
arable land and employment for 3.8 million people.

Again, according to official figures, today, more than half of the dams planned
(13) have been built, and half of the total budget (US$ 32 hillion) has been spent
with the support of credit from Western countries.® The electric power generating
plants already built produced 22,4000 GWh in 2004, to wit half of the electricity
production of Turkey, and the dams have irrigated 233,300 hectares of land.

However, the ecological consequences (bio-diversity destabilization, saliniza-
tion of the soil, the dangers arising from single-crop cultivation etc.), the public
health consequences (epidemics and parasitical sicknesses in particular), the

54 V. Bulletins 26 and 27 of Gog-Der (the Displaced Persons Solidarity and Cultural Activities Associ-
ation), Istanbul, 2003-2004.

Figures cited in Zorunlu gog ile yiizlesmek, Tesev Publications, Istanbul, June 2006.

With its 125-kilometer-long reservoir covering a surface of 675 km?, Keban produces 7,500 GWh of
electric power per year.

Guneydogu Anadolu Projesi (the Southeast Anatolia Project), extends over the territory of nine
Kurdish provinces (75,193 km. 2).

Besides the World Bank and several private sector banks (in Switzerland and the United States),
the countries that have financially supported the endeavour are Austria, Canada, France, Germany,
Italy, Switzerland and the United States.
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cultural consequences (the region contains numerous unique sites from several
civilizations such as Zeugma, Samosat, Hasankeyf, Burmarina) are ignored —
not to mention the human consequences (displacement of populations and the
all but programmed disappearance of share croppers and small farmers: tens
of thousands of families own a mere five hectares whereas the big land owners
— 1% of the population — own 61% of the land). Worse, neither the affected
populations nor affected neighboring countries (Syria and Iraq, downstream)
have been consulted.

It is perhaps not surprising that there are no exact figures on the number of dis-
placed persons created by the dams, for the majority of them were displaced
when the war between the Turkish army and the PKK guerilla was at its peak
(1984-1989), a war that caused some 35,000 deaths and 3 to 4 million dis-
placed persons (see below).

However, today, the population of Hasankayf (55,000 persons threatened with
forced displacement) is mobilizing in opposition to the construction of the Llisu
Dam on the Tigris, which will result in the flooding of the entire region.*® Instead
of the Llisu, the local population is proposing the construction of four small
dams. The population wants to be consulted and demands that the project
bring them some benefit rather than letting all profit accrue to Ankara and for-
eign investors.

Sources.

http://gap.gov.tr/

http://www.dpt.gov.tr/bgyu/bkp/GAP2003.pdf

Vers un développement solidaire, No 186, June 2006.
L'Appel du Kurdistan, No 16, June 1996.

lllustration 4
Sudan

“Over the last decade, Sudan has suffered major displacement problems as a
result of both natural disaster and armed conflict. The drought of 1983-1985 in
the western and eastern Sudan and the famine which resulted cost the country
considerable loss of lives and triggered massive dislocation of populations in
those regions.” At the same time, the south of Sudan revolted against the
central government of Khartoum, which had rescinded its autonomy. In a dec-
ade, the war caused five million internally displaced persons and 500,000
refugees in neighboring countries, not to mention the hundreds of thousands of
deaths from famine and from the armed conflict between the Sudanese army
and the guerilla of the Sudanese People’s Liberation Movement.5!

An agreement between the central government and the southern rebels in 2003
put an end to the conflict, but it was achieved at the expense of Darfur, which
then revolted almost at the same time.

5% Its 120-kilometer-long reservoir will cover 312 km? and is expected to produce 3,833 GWh of elec-
tricity per year.

50 Comprehensive study prepared by Mr. Francis M. Deng, Representative of the Secretary-General
on the human rights issues related to internally displaced persons, pursuant to Commission on Hu-
man Rights resolution 1992/73, E/CN.4/1993/35, §203: http://www.unhchr.ch/Huridocda/ Huridoca.nsf/
TestFrame/fb36ada4f4e26ce68025672f003ef984?0Opendocument .

. lbid., §204.
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Population displacements in Darfur

Darfur is a region situated in the west of Sudan, bordering Chad, Libya and the
Central African Republic, extending over 256,000 km? and inhabited by some
five million people. The region has been in the throes of a civil war since 2003.

The Darfur rebels, like those of the south, demand a fair sharing of the wealth
between the central government and the regions. This demand follows the dis-
covery of ail in their region and the fear that Khartoum, supported by foreign oil
companies, will help itself to this new found wealth.

The stranglehold on the revenues from national resources by the Khartoum ol-
igarchy is nothing new. Since 1978, it has pursued a policy of imposing intens-
ive agriculture on the provinces of the south with the blessing of the Bretton
Woods institutions and the Islamic banks.®? The local populations do not benefit
from this industrial-scale agriculture; rather this practice rapidly impoverishes
the soil and negatively affects the cultivation of traditional crops.

The government has responded by severe repression, mobilizing the army and
supplementary militias. Among these are the Jinjaweed, a semi-nomadic
people frequently used by Khartoum® to spread terror throughout the coun-
tryside of Darfur, resulting in a catastrophic humanitarian situation.

The conflict has killed more than 200,000 persons since 2003 and has dis-
placed more than two million. This does not include the more than 200,000 per-
sons seeking refuge in neighboring Chad.®* The forced displacement of civilian
populations is the result of attacks by the Jinjaweed militias, the regular army or
joint operations by the two. The operating mode is to burn villages, destroy
crops, poison wells, massacre civilians and use rape as a weapon of war.®
Some of the attacks, however, are the result of conflicts between rival rebel fac-
tions, particularly since May 2006.

The displaced persons are gathered in camps run primarily by NGOs.% The
camps are often unsafe, the humanitarian workers must deal with serious food
and medicine supply problems, convoys are often pillaged and the humanitari-
an personnel attacked, even killed. Numerous testimonies concur that women
and girls are threatened, beaten and raped near the camps when they go out in
search of firewood.

Since 2004, besides the sending of 7,000 soldiers (peace keepers) by the Afric-
an Union,*” U.N. missions and resolutions — both those of the Security Council
and those of the Human Rights Commission/Council — have occurred in rapid
succession.

6:
6!

3]

Marc Lavergne: http://www.marc-lavergne.com/.

Report of the Special Rapporteur on the situation of Human Rights in Sudan: E/CN.4/2006/111:
http://daccessdds.un.org/doc/lUNDOC/GEN/G06/101/88/PDF/G0610188.pdf?OpenElement .
Figures of various U.N. agencies, cited in the high level mission report presented to the fourth ses-
sion of the Human Rights Council: A/HRC/4/80:
http://daccessdds.un.org/doc/UNDOC/GEN/G07/116/20/PDF/G0711620.pdf?OpenElement .

V. note 63.

The U.N. High Commissioner for Refugees is in charge of the protection and return of some
700,000 displaced persons in the western Darfur. V. “Darfur: the challenge of protecting the intern-
ally displaced” (box 7.2) in The State of the World's Refugees 2006, UNHCR:
http://www.unhcr.org/publ/PUBL/4444afce0.pdf .

At the time of writing (mid-April 2007), the Sudanese government had accepted the progressive de-
ployment of 22,000 blue U.N. blue helmets.
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The mission dispatched by the High Commissioner for Human Rights in April
2004, had already concluded that “the mission identified disturbing patterns of
massive human rights violations in Darfur perpetrated by the government of the
Sudan and its proxy militia, many of which constitute war crimes and/or crimes
against humanity.”s®

The mission sent by the Security Council at the end of 2004 came to practically
the same conclusion, declaring that the Sudanese government and the Jinja-
weed were responsible for serious violations of the international human rights
and humanitarian law instruments, violations constituting crimes in international
law, and that these crimes were so generalized and systematic that they could
be considered crimes against humanity.®®

The high level mission sent by the Human Rights Council, although prevented
from going to Darfur, came to the same conclusion following its investigation
among the refugees in Chad: “The situation is characterized by gross and sys-
tematic violations of human rights and grave breaches of international humanit-
arian law. War crimes and crimes against humanity continue across the re-
gion.”” Moreover, it warned the international community in these terms: “If the
conflict in Darfur is not meaningfully and equitably resolved, bringing peace and
security to its people, it could increasingly engulf the region.”*

The seizing of the International Criminal Court by the Security Council in March
2005 had no effect on the policies of the Sudanese government — which
claims that the situation in Darfur has markedly improved since the Abouja
agreement of May 2006.7

How does one explain the utter lack of results of such a significant mobilization
on the international level in the interest of Darfur? Apparently, it is the hypocrisy
— once again! — of the great powers which is at the root of it, if the words of the
High Commissioner for Refugees is to be believed: “Arab and Islamic govern-
ments opposed pressure on the Sudanese government, while China, the main
foreign investor in Sudan's oil industry, threatened to use its veto. Russia, a key
supplier of arms, also opposed strong action. Even the United States and
European Union did not wish to press the Sudanese government too far, fear-
ing that doing so could jeopardize the signing and implementation of the peace
agreement between north and south ending two decades of civil war.””

6

o

E/CN.4/2005/3,8 9:
http://daccessdds.un.org/doc/lUNDOC/GEN/G04/142/21/PDF/G0414221.pdf?OpenElement .
A/HRC/4/80, §58:
http://daccessdds.un.org/doc/lUNDOC/GEN/G07/116/20/PDF/G0711620.pdf?OpenElement .

Ibid., §76.

Ibid., §35.

Resolution 1593, adopted by 11 in favor and 4 abstentions (Algeria, Brazil, China and the United
States):

http://daccessdds.un.org/doc/lUNDOC/GEN/N05/292/73/PDF/N0529273.pdf?OpenElement .

7 V., inter alia, the statement of Mohamed Ali Elmardi, Sudanese justice minister, made on 13 March 2007
at the fourth session of the Human Rights Council.

“Darfur: the challenge of protecting the internally displaced” (inset 7.2) in The State of the World's
Refugees 2006, UNHCR: http://www.unhcr.org/publ/PUBL/4444afce0.pdf .
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lll. THE RIGHTS OF DISPLACED PERSONS

1. Definition of displaced persons

At the beginning of the 1990s, the then Secretaepe®al of the United
Nations carried out a series of consultations amgogernments, NGOs and
U.N. agencies with a view to identifying displacpérsons according to the
following definition: “persons who have been fordedflee their homes sud-
denly or unexpectedly in large numbers, as a regudrmed conflict, internal
strife, systematic violations of human rights otunal or man-made disasters;
and who are within the territory of their own comyrit™

Certain NGOs have proposed the terms “interior geés” for displaced
persons?

Among the U.N. agencies, the response given by\h¥© brings into fo-
cus another dimension, which not been consideréatéae'the root causes of
displacement are primarily socio-economic; thaths, failure of the global de-
velopment process which has led to unequal digtdbuof wealth both
between and within countrie§”.

However, the proposal was dismissed with the falhgwargument: “While
WHQO's line of argument points to an important aspefcdisplacement, it
would not be useful to include within the conceptrernally displaced per-
sons all populations who migrate because of unihgyrlgocio-economic is-
sues. Reinvigorating the global development protessresponsibility of the
United Nations system that by far exceeds the ntanafahis study.”®

Finally, the following definition was given in th@uiding Principles on
Internal Displacementpresented in 1998 to the fifty-fourth session loé t
Commission on Human Rights and in 1999 to the Gemessembly:

“For the purposes of these Principles, internaligmlaced persons are persons
or groups of persons who have been forced or obligeflee or to leave their
homes or places of habitual residence, in particalaa result of or in order to
avoid the effects of armed conflict, situationg@feralized violence, violations
of human rights or natural or human-made disastarg] who have not crossed
an internationally recognized State bordép.”

s Cited in the Representative’s study: E/CN.4/1993/&8b: http://www.unhchr.ch/Huridocda/
Huridoca.nsf/TestFrame/fb36ada4f4e26ce68025672f08380pendocument .

® Ibid., §38.

’ Ibid., 842.

8 |bid., §42.

° V. E/CN.4/19998/53/Add.2, §2, of the ann&uiding Principles on Internal Displacement
http:/Amww.unhchr.ch/Huridocda/Huridoca.nsf/0/d 288 b 7026 3ec125661e0036f36e?Opendocument

19

N N

~



2. Applicable law

Theoretically, displaced persons enjoy the sant@gigs other residents of
the country where they are. But, as there is ttesipdity that this country “...
will be responsible for and actively involved inrgang out displacement
policies”£ international protection and assistance are naogs¥et, in most
cases, the countries in question evoke nationatremnty to avoid any for-
eign interference in their domestic affairs andlmck international aid to the
displaced. This results in a very delicate situgtto say the least.

In point of fact, the entire architecture of theNUCharter is based “on the
principle of the sovereign equality of all its Meenb” (art. 2.1), and it prohib-
its any intervention “in the matters that are eSa#iy within the domestic jur-
isdiction of any State” (art. 2.7). This principteimportant to remember as the
great powers that dominate the planet, and in quéati the U.N. Security
Council members, are masters of manipulation o$tjcauses” — with the
world’s media backing them — allowing them to aghbi¢ess than just political
purposes (e.g. Iraq).

However, by ratifying the international human rigliteaties, the govern-
ments voluntarily “renounce” a part of their sougnty and accept the right of
oversight of other governments regarding what happeithin their borders.
This does not exclude — on the contrary — inteonati solidarity that they can
solicit and have a right to expect from other goweents, including aid in
realizing the economic, social and cultural righitgll their citizens.

Further, international law obliges governments owlly to respect human
rights but to see to it that these rights are retsgeby others. This, obviously,
does not open the door to unilateral interventidite United Nations Interna-
tional Law Commission rightly affirms that the \adlon of basic human rights
is an international crime that affects the entirginational community. The
verification of these violations and their possisknctioning cannot be de-
cided unilaterally but must be done by the pertirerdies of the international
community® Moreover, in the current configuration of the S&guCouncil &
it is highly desirable that the General Assemblgldeith questions of inter-
vention, as allowed by the U.N. Charter (art. B)d pursue the practice es-
tablished by this instance since the adoption sdltgion 377 (V) in 1950.

Regarding this debate, the Representative states:Government can le-
gitimately invoke sovereignty for the deliberatergpase of starving its

80 v, “Compilation and Analysis of Legal Norms, Part ledal Aspects Relating to the Protection
against Arbitrary Displacemensubmitted by the Representative to the fifty-fhusession of
the Commission on Human Rights, E/CN.4/1998/53/Adg5: http://www.unhchr.ch/Huridocda/
Huridoca.nsf/0/49dc663a776b2cc2c125661e002d5588@0pament .

81 The 1992 and 1994 reports of the International Gawnmission and analyses of the 238hd
2392 sessions (30 and 31 May 1995).

82 A non-democratic instance that accords the riglvietd to five permanent members.
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population to death or otherwise denying them acdesprotection and re-
sources vital to their survival and well-beirfg.”

Thus, the Representative and the expembo have supported him have
asked what rights are applicable to internally ldispd persons and what legal
mechanism is required for their protection.

They have drawn on three branches of internatitavel international hu-
manitarian law (the 1949 Geneva Conventions and #delitional protocols),
refugee law (the 1951 Geneva Convention on thestatrefugees) and inter-
national human rights law.

The Guiding Principles on Internally Displacementvere drafted on these
bases (see below).

8 Comprehensive study prepared by Mr. Francis M. DeRgpresentative of the Secretary-
General on the human rights issues related to maby displaced persons, pursuant to Com-
mission on Human Rights resolution 1992&/&N.4/1993/35, §15http://iwww.unhchr.ch/
Huridocda/Huridoca.nsf/TestFrame/fb36ada4f4e26c26802f003ef984?0Opendocument .

8 Throughout his mandate, the Representative haditeehérom the support of experts, has re-
lied on studies and the results of seminars toldpve legal framework applicable to persons
displaced in their own county. V. the annual repoftthe Representative presented to the Com-
mission on Human Rights and to the General Assembly
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V. GUIDING PRINCIPLES ON INTERNAL
DISPLACEMENT

1. History

From the beginning of his mandate (v. Chapter YV, tBe Representative
was asked, in particular, to conduct “an examimatid existing international
human rights, humanitarian and refugee law andistas and their applicabil-
ity to the protection of and relief assistancenteiinally displaced person¥.”

Noting with regard to the internally displaced tltiere are important
areas in which the law fails to provide them witliffigient protection, as
where no explicit norms exist to address identiéateeds of the displacedf”,
the Representative, while studying the above maeetiointernational norms,
set about drafting a document entitl€diding Principles on Internal Dis-
placement’ He also consulted numerous institutions, NGOs ted U.N.
bodies.

Generally, theGuiding Principlesshould be read in parallel with ti@om-
pilation and Analyses of Legal Norr#f,written by the Representative, and the
The Guiding Principles on Internal Displacement: Amtations published in
2000 by his current success$dr.

8 Resolution 1992/73 of the Commission on Human Rightlopted without a vote 2 March
1992: available only on paper within the final repaf the forty-eighth session of the Commis-
sion (27 January-6 March 1992), E/CN.4/19992/84 p§8273.

8 Annual report of the Representative to the fiftgesed Commission on Human Rights,
E/CN.4/1996/52, §9: http://www1.umn.edu/humanrtsioossion/thematic52/96-52idp.htm .

8 V. note 79.

8 V. E/CN.4/1996/52/Add.2

http:/imwww.unhchr.ch/Huridocda/Huridoca.nsf/0/758e@1a4th1ff802566cc005c2c63?Opendocument

for the first part and E/CN.4/1998/53/Add.1
http:/Amww.unhchr.ch/Huridocda/Huridoca.nsf/0/498867 76b2cc2¢125661e002d5588?0Opendocument
for the second part. As the Representative haistdthe Compilation and Analysis examines inter-
national human rights law, humanitarian law, afdgee law by analogy, and concludes that while

existing law provides substantial coverage foritiernally displaced, there are significant areas i

which it fails to provide an adequate basis foirtheotection and assistance. Besides, the pragsio

of existing law are dispersed in a wide varietyntérnational instruments which make them too dif-
fused and unfocused to be effective in providingpadte protection and assistance for the internally

displaced.” Guiding Principles on Internal DisplacemeB/CN.4/1998/53/Add.2, § 7:

http:/Aww.unhchr.ch/Huridocda/Huridoca.nsf/0/d 281 b 7026 3ec125661e0036f36e ?Opendocument .)

Walter Kaelin,The Guiding Principles on Internal Displacement:natations American Soci-

ety of International Law and the Brooking InstitutiProject on Internal Displacements, 2000,

NOT a UNHCR document but cited by the Represergativhis annual report, E/CN.4/2001/5:

http://daccessdds.un.org/doc/lUNDOC/GEN/G01/103@E/B0110311.pdf?OpenElement .
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As things stand now, even if theBeincipleshave not been submitted for
ratification* they constitute the authoritative text on assistaand protection
of internally displaced persons.

2. Introduction®*

In his introduction to th&uiding Principles,the Representative draws at-
tention to the basis of the Principles in intermadil human rights law as well
as in international humanitarian law, adding ttmetytconstitute a guide and a
tool for himself and for all concernétl.

Basis in international human rights law and interrtaonal
humanitarian law

“The purpose of the Guiding Principles is to addréke specific needs of in-
ternally displaced persons worldwide by identifyiights and guarantees rel-
evant to their protection. The Principles reflechdaare consistent with
international human rights law and international rhanitarian law. They re-
state the relevant principles applicable to theemtlly displaced, which are
now widely spread out in existing instruments, i§yaany grey areas that might
exist, and address the gaps identified in the Ctatiph and Analysi$® They

apply to the different phases of displacement, igiog protection against ar-
bitrary displacement, access to protection andstasice during displacement
and guarantees during return or alternative setéenand reintegration.” (§89)

A guide
“The Principles are intended to provide guidancetie Representative in car-
rying out his mandate; to States when faced withpthenomenon of displace-
ment; to all other authorities, groups and persadnstheir relations with
internally displaced persons; and to intergoverntaéand non-governmental
organizations when addressing internal displaceni€g1.0)

A tool

“The Guiding Principles will enable the Represeitatto monitor more effect-
ively situations of displacement and to dialoguthv@overnments and all per-
tinent actors on behalf of the internally displaréal invite States to apply the

% Ratification has not been deemed necessary siederihciplescover norms already in force.
However, the Commission on Human Rights and theefaémssembly have always encour-
aged the Representative in his activities and pasmoted theéSuiding Principleg(v. inter alia
the Commission on Human Rights resolution, E/CN0@1254 (http://ap.ohchr.org/
documents/E/CHR/resolutions/E-CN_4-RES-2001-54.do) that of the General Assembly,
A/RES/58/177 (http://lwww.unhcr.org/home/RSDLEGALBER4844 pdf) .

9 V. Annex 1 for the full text.

92V, E/CN.4/1998/53/Add.2, §8§ 9-11:
http:/Ammw.unhchr.ch/Huridocda/Huridoca.nsf/0/d 288 b 7026 3ec125661e0036f36e?Opendocument

% V. note 84.
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Principles in providing protection, assistance,nteigration and development
support for them; and to mobilize response by ima&onal agencies, regional

intergovernmental and non-governmental organizati@m the basis of the

Principles. The Guiding Principles are therefordeinded to be a persuasive
statement that should provide not only practicalidguce, but also an

instrument for public policy education and conssioess-raising. By the same
token, they have the potential to perform a préverfunction in the urgently

needed response to the global crisis of interngpldicement.” (8§ 11)

Legal substance

Regarding legal substance of tBeiding Principles,they prohibit any ar-
bitrary displacement, and, if, for legitimate reasoa government must dis-
place people (e.g. to assure the security of aivdiin war time), it must strive
to limit the negative effects of the operation &aep its duration to a min-
imum.

If the displacements have already taken placegtivernment, or the per-
sons in charge of the displaced, are responsiblddimg everything they can
to protect the displaced from dangers such as mutdedure, rape etc.; for
making sure that they are not victims of discrintima and for supplying
them, when necessary, with the essentials of Wiztdr, food, lodging, educa-
tion, in short the means of subsistence neceseathém to live in dignity). If
the authorities are not able to do this themseltes; can ask the international
community for help.

The Guiding Principlesalso allow for long-term solutions: they request
governments to facilitate the return of the dispth¢o their homes or, if the
displaced do not wish to return or cannot, to ltblm integrate themselves
into the local community or to move to another oegof their choice in the
country in question. All solutions should be cadrgut in conditions of dignity
and security, freely accepted by the displaced.eBuments are also requested
to see that the property of the displaced is rewro them and that the dis-
placed are properly compensated. And it is impegatd pay particular atten-
tion to unaccompanied minor children, pregnant wooraed mothers with
young children, the wives of heads of families &l ws other vulnerable cat-
egories such as the aged and the handicapped.

Several observations

As we have already emphasized above, tii&asiding Principlescurrently
constitute the prevailing authority in the absermdespecific international
norms for internally displaced persons. Like othernational instruments,
the Guiding Principlesdeal generally with their subject. They may welivee
as a “guide” or “tool”, but they must be adaptedetmch specific situation.
Nonetheless, the following observations can be made

e Displacements due to development projects are uféitiently taken
into account in th&uiding Principlesin spite of the acknowledgement
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of the importance of this cause of internal disptaents. In this
regard, the Representative perhaps set too mucte dip the
Guidelinesof the World Bank and th@uidelinesof the OCDE in this
area®

e The same holds for displacements due to naturastaphes, but this
gap has been covered by the draft, in 2006, ofGperational Dir-
ectives on Human Righ¢s. Chapter VI.3).

e The detailed treatment of the question of the tgftin of lodgings
and property to displaced persons, within the fraork of their re-
turn® is left to other instances (v. Annex 3.b).

3. Outcomes

Officially, the Guiding Principles have received a favorable reception by
the governments of member states of the former Cesiom on Human
Rights and the General Assembly. National, regicarad international in-
stances (see below) refer to them in the courdleedf activities and this area.

In spite of the translation of th&uiding Principlesinto 26 national lan-
guages? and although they are thoroughly incorporated imatonal legisla-
tions (Angola, Liberia, Uganda and PetUjhe fact of the matter is that the
phenomenon of displaced persons is far from dithing If, in some coun-
tries, some success has been had in returningadesplpersons to their homes
(Angola and Mozambique), in the vast majority ofes the problem remains
in its entirety.

In some situations, the governments in questiomlsimeny the existence
of such a problem (Burma/Myanmar). In other casesn when the country
has adopted legislative measures, either theyrameguate or don't corres-
pond to the real needs of the victims (Turkey)laytare simply not imple-
mented (Colombia). This is primarily due to theklaxd political will on the
part of the governments concerned and their powalifes.

9 V. particularly § 20 of th€ompilation and Analyses, Part Ih the addendum of the annual re-
port of the Representative to the fifty-fourth Corssion on Human Rights,
E/CN.4/1998/53/Add.1:
http:/Avww.unhchr.ch/Huridocda/Huridoca. nsfl0/49%i#7 76b2cc2c125661e002d5588?Opendocument .

% The matter of the right of the Palestinian refuged displaced persons to return, given its com-
plexity and it specific nature, is not be treatedhis brochure.

% Adding to this number the six official languagestiod U.N. gives 32 languages into which the
Principleshave been translated (v. the annual report oRepresentative to the forty-ninth ses-
sion of the Commission on Human Rights, E/CN.4/2863http://193.194.138.190/
Huridocda/Huridoca.nsf/TestFrame/c3ec8250081af2258dee003e1563?Opendocument .

97 V. inter alia, the report of the High Commissiof@r Human Rights on human rights and mass
migrations, to the sixty-first session of the Corssion Rights Commission, E/CN.4/2005/80:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/104PE/B0510491.pdf?OpenElement .
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V. PROTECTION AND ASSISTANCE
MECHANISMS FOR DISPLACED PERSONS

1. At the national level

Generally, there are no protection and assistareghanisms for displaced
persons as long as the country in question hasemust confronted with this prob-
lem. On the other hand, there are structures it owastries to deal with natural
catastrophes. These catastrophes are often déalbyihe national organizations
of Red Cross and Red Crescent federafidrne means that these organizations
have on hand vary greatly from one country to arothnd such means as they
may have are ordinarily under the control of theegoment in power. Thus, they
can be immobilized, if a government is directly litgted in a development pro-
ject or an armed conflict causing the displacements

There are also in many countries national humartgignstitutions.
However, as they are often emanations of the govenh (sometimes of the par-
liaments), their independence is not at all a fonegconclusion. Even when they
are controlled by parliaments and/or run by perspmarently above any suspi-
cion, they often have only a consultative statuslaok the means (trained per-
sonnel and money) of carrying out their mission.

Thus, there are few examples of countries that s#t@usly this sort of
problem. And when a government has adopted meaatithe national level to
aid internally displaced persons, more often thatntinese measures are not im-
plemented and remain dead letters (v. lllustra®pn

2. At the regional level

Overall, the regional organizatichdave been quite receptive to the contri-
butions of the Representative of the Secretary-@érd have even recom-
mended that th&uiding Principlesbe adopted by their member states.

On the other hand, there are, unfortunately, neipestructures at the re-
gional level for the protection of displaced pessdout some regional organiza-
tions have included this in mandates dealing véfhgees and even migration.

Within the Council of Europe, the Commission on Migpns, Refugees and
Populations of the Parliamentary Assembly is applgresolicited from time to
time on matters of internally displaced personss #ise European High Commis-
sioner for Human Rights. Moreover, the Council airdpe often refers to the

% In some cases, the armed forces of a country abdlizeal to confront a sudden catastrophe af-
fecting a large number of persons in an extendeal. ar

% ].e. the Council of Europe, the Organization foriégdn Unity (now the African Union) and the
Organization of American States. The Asian contif&s no regional human rights mechanism
comparable to these others, and eastern Europeligied in the Council of Europe.
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activities of the OCSH in this regard. According to the Committee of Mtais
of the Council of Europ®} this matter comes especially under the respoingibil
of the member states. It recommends that theyrateedheGuiding Principles
into the national legislation and requests thasehcountries with internally dis-
placed persons pay particular attention to thechiggits of the displaced. Finally,
it proposes that member states consider settiraf sppplementary international
instruments.

Although the Inter-American Commission on Humanh®&gdecided, in Feb-
ruary 1966, to name a special rapporteur on disglgersons, this decision was
never implementef? Currently, this question is being pursued by sewem-
bers of the Commission.

The African Commission on Human and Peoples’ Righ004 created the
post of Special Rapporteur for Refugees, Asylunk&mseand Displaced Persons
in Africa, with a relatively detailed mandat@.

On the legal level, it is always possible to fitelividual and collective com-
plaints, such as those filed in the case of othenan rights violations, with the
European Courts of Human Rights, African Commissmm Human and
Peoples’ Rights and the Inter-American Court of ldarRights.

3. At the international level

The Representative of the Secretary-General oninédly Displaced Persons

Before the appointment of the Representative oSteretary-General on In-
ternally Displaced Persons, there was no protectieohanism at the interna-
tional level for the rights of the internally digpkd.

Following the adoption of resolution 1992/73 by @emmission on Human
Rights, the Secretary-General appointed Francigffgom Sudan) to this post
with the following mandate: “... to seek again viearsd information from all
Governments on the human rights issues relateatéonally displaced persons
including an examination of existing internatiommman rights, humanitarian

0 Thjs organization, which includes also the Unitealt&s and Canada, is especially active in the
countries of eastern Europe.

" Recommendation adopted by the Committee of Mirgs&@April 2006, Rec(2006)6.

192\, Robert Cohen, “The Response of Regional Orgdinizsi to Internal Displacements in the
Americas” presented to the Conference on RegioeapBnse to Forced Migration in Central
America and the Caribbean of the Organization ofeAioan States, Washington, D.C., 30
September and 1 October 1997: http://www.oas.aidifto/English/cohene.html .

10343, seek, receive, examine and act upon informatiothe situation of refugees, asylum seekers
and internally displaced persons in Africa; b. utalee studies, research and other related activ-
ities to examine appropriate ways to enhance tbegtion of refugees, asylum seekers and in-
ternally displaced persons in Africa; c. undertéet-finding missions, investigations, visits
and other appropriate activities to refugee canmgiscamps for internally displaced persons; ...
f. develop and recommend effective strategies tteberotect the rights of refugees, asylum
seekers and internally displaced persons in Afsita to follow up on his recommendations; ...
h. submit reports at every ordinary session of Afriican Commission on the situation of
refugees, asylum seekers and internally displaeesbps in Africa”
http://www.achpr.org/english/_info/index_rdp_en.htm
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and refugee law and standards and their applibabilithe protection of and re-
lief assistance to internally displaced persdffs”.

During the first years of his mandate, the Repitesiga limited himself mostly
to displacements due to ethnic and religious asftind to the drafting of a legal
framework for the protection of displaced persdbsapter IV.B), all while con-
ducting missions to various countries confronteth whis problenf® and acting
within the U.N. instances for the creation of amér-agency” structure — failing
the establishment of a specific body — to combeedelp of the victims (v. below).

Fifteen years after the creation of this mandéke Representative office re-
mains the primary mechanism of human rights primtector displaced per-
sonst® He collects information from the various souragsveérnmental, institu-
tional and non-governmental), receives complairdgsnfvictims or from their
“representatives”, continues to carry out missitmgountries, intervenes with
the governments in question as well as the apgteprégional and international
organizations so that they assist and protectntieenially displaced. Thus, as he
likes to bill himself, he is a “catalyst”.

The Representative has promoted, and continuesotagpe, the rights of
displaced persons within the U.N. system and ptesem annual report to the
Commission on Human Rights and to the General Assembly regarding the
problems of displaced persons and his activitieshig area, while making re-
commendations to the appropriate instances.

Francis Deng (Sudan) was replaced by Walter Kg8\witzerland) in 2005.
The successor continues the above mentioned a&djwthile carrying out legal
studies on the aspects of this question that watreeen dealt with by his prede-
cessor, such as the drafting of @perational Directives on Human Rights and
Natural Disasters:® Benchmarks on Durable Solution$? and aGuide for the
National Implementation of the Guiding Principlesrolinternal Displacement!®

1 Resolution 1992/73 of the Commission on Human Rightiopted without a vote 2 March
1992: available only on paper within the final repaf the forty-eighth session of the Commis-
sion (27 January-6 March 1992), E/CN.4/19992/84 p8273.

1% Between 1992 and 2002, Francis Deng conductedamis$d 25 countries. His successor, Walter
Kaelin, has already conducted missions to ten desrdnd initiated “working visits” in countries-af
fected by this phenomenon. These “working visitslike official visits to countries, do not resinta
official report but in a summary in the annual mpmf the Representative. For example, v.
AHRC/4/38:http://daccessdds.un.org/doc/UNDOC/GHEN/E0/68/PDF/G0710068.pdf?OpenElement .

1% Although the treaty bodies and the special procesiaf the former Commission on Human
Rights (how the Human Rights Council) deal with giieblem of displaced persons within the
framework of their respective mandates, their ¢ffoemain partial and selective.

Y7 Since 2006, the Commission has been replaced Wyuhean Rights Council.

1% This initiative was taken after the tsunami thashieral Asian countries at the end of 2005. Desig
for intergovernmental and non-governmental humaaitaorganizations, these directives emphasize
“what humanitarian actors should do in order tolément a rights based approach to humanitarian
action in the context of natural disasters” andeveetopted by the U.N. Inter-Agency Standing Com-
mittee. V. Operational Guidelines on Human Rights and NatWaasters, AAHRC/4/38/Add.1:
http://daccessdds.un.org/doc/UNDOC/GEN/G07/10508/80710512.pdf?OpenElement .

19V, Annex 2.

0 Drafted for legislators and political authorititise Guide is scheduled for the beginning of 2008, v.
AHRC/4/38: http://daccessdds.un.org/doc/UNDOC/GEN/100/68/PDF/G0710068.pdf?OpenElement .
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Inter-Agency arrangements

The Representative has formulated three optiongdsisting and protect-
ing the displaced: the creation of a specific 4tme; entrusting the task to an
existing institution; establishing a collaboratisteucture among various U.N.
instances. The U.N. has favored this last one bgtorg “coordination” struc-
tures among its humanitarian actions for displgmedons since the beginning
of the 1990s: resident coordinators in charge ofdioating assistance to the
displaced in the field (1990); an Emergency Re@iebrdinator in charge of
coordinating the response to emergency situatibtieeaJ.N. level (1991); the
Inter-Agency Standing Committee (1992), which heksup its own working
group on displaced persott$and a Senior Inter-Agency Network (2008).

Although the activism of the Representative hamtmech as to promote
the dimension of protection in numerous “Directiv@ppertaining to these
structures, the activities of these structures Hzeen, at best, limited to hu-
manitarian aid*® The setting up of a group within the Office of Hamitarian
Affairs, in charge of coordinating the U.N. actieg for displaced persons has
changed very little.

Since the out set, the Representative has not kiadnto these bodies in
his criticism: “Agencies are known to resist cdoation and are not always
ready to assume responsibility in situations oérinal displacement® His
criticism has often been later borne out by varistiglies (carried out both
within and without these bodie$s.

Worse, it seems that certain bodies have triedvest themselves as fast
as possible of this vexatious matter of internaigplaced persons, judging
from the question put to the Representative in 2002he Emergency Relief
Coordinatof** who wanted to know “when an IDP should no longercbn-
sidered as such”. This resulted in the undertaking study that the Represent-
ative published only in 2007 (v. Annex 2).

Regarding the existing institutions, the Officetoé United Nations High
Commissioner for Refugees (HCR) would seem, at fjfance at least, the
organization best equipped to deal with the digdagiven its experience in

" E/CN.4/2003/86, 8§46 : http://193.194.138.190/HucitaHuridoca.nsf/TestFrame/
c3ec8250081af226¢c1256cee003e1563?0Opendocument .

HM2E/CN.4/2002/95, §8 62-80:
http://daccessdds.un.org/doc/lUNDOC/GEN/G02/10186/80210140.pdf?OpenElement .

13y, the successive annual reports of the Represeatat the former Commission on Human
Rights (now the Human Rights Council) and the Galnéssembly.

M4 E/CN.4/1996/52, §25: http://mww1.umn.edu/humandsimission/thematic52/96-52idp.htm .

5E.g. 88 25-29 oMASS EXODUSES AND DISPLACED PERSONS: Report &fepresentat-
ive of the Secretary-General on internally dispthpersons, Francis M. Dengnnual report to
the 60" session of the Commission on Human Rights, E/CR08%/77:
http://daccessdds.un.org/doc/lUNDOC/GEN/G04/1150B8/B0411538.pdf?OpenElement .

16Kenzo Oshima (Japan), who held this post at the fim E/CN.5/2005/84, §29: http://daccessdds.
un.org/doc/UNDOC/GEN/G05/102/04/PDF/G0510204.pd&ttBement), was succeeded by Jan
Egland (Norway) from June 2003 to December 20069 Whs been followed by Sir John
Holmes (United Kingdom) since January 2007.
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dealing with refugees, a closely related area dieamor. Moreover, in some
situations the HCR has already been entrusted Miking after internally
displaced persons (Bosnia, Tajikistan, Chechnyananothers). However, for
the HCR to intervene — totally apart from the qgisesbf its effectiveness —
two conditions must be met at the out set: it nmaseive an explicit mandate
from the U.N., and it must have from the countrygirestion an authorization
to carry out this mandate on that country’s teryitoAccording to Bill
Clarance!” one cannot expect much from an U.N. agency thahheacterizes
as “bureaucratic, costly, self-satisfied and oftedifferent to the need of
protection” which it considers “as a secondary antithe main objective” of
its efforts!®

The International Committee for the Red Cross (ICR&s as mandate to
assist civilian victims — displaced or not — durengned conflict and to attend
to prisoner of war. Like the other internationagamizations, for the ICRC to
intervene, it must be recognized and authorizeddik in the field by those
who are party to the conflict. In some instanchs,ICRC has aided internally
displaced persons (e.g. in Colombia).

The help of other U.N. organizations is sometimalicited for displaced
persons, according to their area of activity (theorM/ Food Program,
UNICEF, the United Nations Development Fund, amotiegrs.

7 Special Representative of the HCR to Sri Lanka fi®&8 to 1991.
18y, “HCR : protection et besoins contemporainsMigration forcée No 26, October 2006.
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Conclusion

Like the Representative, we are tempted to argdavior of a specific in-
ternational organization that would be in chargesdisting and protecting in-
ternally displaced persons. This would be amplyifjad, given the magnitude
of the problem.

However, what must be emphasized is the protectiatisplaced persons,
their rights and their need of economic developmfamt while humanitarian
aid can surely attenuate their sufferings, it camsubstitute for long-term
solutions, which are of a political, economic andial nature. As the Repres-
entative has stated: “Unless these structural tefdstribution of wealth; in-
equality of opportunity; racial, ethnic, religioaad cultural discrimination and
marginalization; undemocratic exercise of powecklaf respect of human
rights; and the absence of government based ondad/lthe social cleavages
they create are addressed, durable peace, seandtgtability are bound to be
elusive and situations of displacement never tregplved’**°

Finally, any action in favor of the displaced mtgke into account the
autonomy of the concerned populations, and therat®nal organizations
cannot pretend to replace this for any appreciknigth of time.

"9MASS EXODUSES AND DISPLACED PERSONS: Report ofReqmesentative of the
Secretary-General on internally displaced persdfsncis M. Deng, submitted pursuant to
Commission on Human Rights resolution 2002#5thual report to the 8%ession of the Com-
mission, E/CN.472003/86, §8: http://193.194.138/HaMidocda/Huridoca.nsf/TestFrame/
c3ec8250081af226c1256cee003e1563?0Opendocument .
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VI) ANNEXES

Annex 1
UNITED -
NATIONS
Distr.
Economic and Social GENERAL
Council E/CN.4/1998/53/Add.2

11 February 1998
Original: ENGLISH

COMMISSION ON HUMAN RIGHTS
Fifty-fourth session
Item 9 (d) of the provisional agenda

FURTHER PROMOTION AND ENCOURAGEMENT OF HUMAN RIGHTS
AND FUNDAMENTAL FREEDOMS, INCLUDING THE QUESTION
OF THE PROGRAMME AND METHODS OF WORK OF THE
COMMISSION HUMAN RIGHTS, MASS EXODUSES
AND DISPLACED PERSONS

Report of the Representative of the Secretary-Genal, Mr. Francis M. Deng,
submitted pursuant to Commission resolution 1997/39

Addendum

Guiding Principles on Internal Displacement
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GUIDING PRINCIPLES ON
INTERNAL DISPLACEMENT

INTRODUCTION: SCOPE AND PURPOSE

1. These Guiding Principles address the specifeds@f internally displaced per-
sons worldwide. They identify rights and guaranteelevant to the protection of
persons from forced displacement and to their ptote and assistance during dis-
placement as well as during return or resettleraadtreintegration.

2. For the purposes of these Principles, internditplaced persons are persons or
groups of persons who have been forced or obligéléd or to leave their homes or places
of habitual residence, in particular as a resulbroin order to avoid the effects of armed
conflict, situations of generalized violence, vias of human rights or natural or human-
made disasters, and who have not crossed an iieadly recognized State border.

3. These Principles reflect and are consistent witbrnational human rights law
and international humanitarian law. They provid@guce to:

(a) The Representative of the Secretary-Generahtemally displaced persons in car-
rying out his mandate;

(b) States when faced with the phenomenon of iatetisplacement;

(c) All other authorities, groups and persons igirtinelations with internally displaced
persons; and

(d) Intergovernmental and non-governmental orgdioza when addressing internal
displacement.

4. These Guiding Principles should be dissemirateldapplied as widely as possible.

SECTION | - GENERAL PRINCIPLES

Principle 1

1. Internally displaced persons shall enjoy, in fduality, the same rights and
freedoms under international and domestic law asttler persons in their country.
They shall not be discriminated against in the ymjent of any rights and freedoms on
the ground that they are internally displaced.

2. These Principles are without prejudice to indiinl criminal responsibility under
international law, in particular relating to gerde;j crimes against humanity and war
crimes.

Principle 2

1. These Principles shall be observed by all aittesy groups and persons irre-
spective of their legal status and applied withaoy adverse distinction. The observ-
ance of these Principles shall not affect the legalus of any authorities, groups or
persons involved.

2. These Principles shall not be interpreted asiciésg, modifying or impairing
the provisions of any international human rightsgrgernational humanitarian law in-
strument or rights granted to persons under domksti. In particular, these Principles
are without prejudice to the right to seek and y@igylum in other countries.

Principle 3

1. National authorities have the primary duty aesponsibility to provide protection
and humanitarian assistance to internally displasggons within their jurisdiction.
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2. Internally displaced persons have the righteguest and to receive protection
and humanitarian assistance from these authorifiesy shall not be persecuted or
punished for making such a request.

Principle 4

1. These Principles shall be applied without dmsaration of any kind, such as
race, colour, sex, language, religion or beliefitigal or other opinion, national, ethnic
or social origin, legal or social status, age, liitt, property, birth, or on any other
similar criteria.

2. Certain internally displaced persons, such dldreh, especially unaccompanied
minors, expectant mothers, mothers with young ohildfemale heads of household,
persons with disabilities and elderly persons,|di@kntitled to protection and assistance
required by their condition and to treatment whakes into account their special needs.

SECTION Il - PRINCIPLES RELATING TO PROTECTION FROM
DISPLACEMENT

Principle 5
All authorities and international actors shall mxspand ensure respect for their ob-
ligations under international law, including huméghts and humanitarian law, in all
circumstances, so as to prevent and avoid conditizat might lead to displacement of
persons.

Principle 6

1. Every human being shall have the right to beaguted against being arbitrarily
displaced from his or her home or place of habitaesidence.

2. The prohibition of arbitrary displacement inahsddisplacement:
(a) When it is based on policies of apartheid, riigthcleansing” or similar practices
aimed at/or resulting in altering the ethnic, religs or racial composition of the af-
fected population;
(b) In situations of armed conflict, unless theusig of the civilians involved or im-
perative military reasons so demand;
(c) In cases of large-scale development projedisctware not justified by compelling
and overriding public interests;
(d) In cases of disasters, unless the safety aatthhef those affected requires their
evacuation; and
(e) When it is used as a collective punishment.

3. Displacement shall last no longer than requirgthe circumstances.

Principle 7

1. Prior to any decision requiring the displacemanpersons, the authorities con-
cerned shall ensure that all feasible alternataresexplored in order to avoid displace-
ment altogether. Where no alternatives exist, @hsares shall be taken to minimize
displacement and its adverse effects.

2. The authorities undertaking such displacemeall gimsure, to the greatest prac-
ticable extent, that proper accommodation is predido the displaced persons, that
such displacements are effected in satisfactoryitons of safety, nutrition, health
and hygiene, and that members of the same fanelyatr separated.
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3. If displacement occurs in situations other tidaning the emergency stages of
armed conflicts and disasters, the following gutes shall be complied with:
(a) A specific decision shall be taken by a Staténarity empowered by law to order
such measures;
(b) Adequate measures shall be taken to guaramtbede to be displaced full informa-
tion on the reasons and procedures for their dispt@nt and, where applicable, on
compensation and relocation;
(c) The free and informed consent of those to bpldced shall be sought;
(d) The authorities concerned shall endeavour tolire those affected, particularly
women, in the planning and management of theicegion;
(e) Law enforcement measures, where required, beatarried out by competent legal
authorities; and
(f) The right to an effective remedy, including tleview of such decisions by appropri-
ate judicial authorities, shall be respected.

Principle 8
Displacement shall not be carried out in a marimatr\tiolates the rights to life,
dignity, liberty and security of those affected.

Principle 9
States are under a particular obligation to prodgetinst the displacement of indi-
genous peoples, minorities, peasants, pastoraligtsother groups with a special de-
pendency on and attachment to their lands.

SECTION Ill - PRINCIPLES RELATING TO PROTECTION DURG
DISPLACEMENT

Principle 10

1. Every human being has the inherent right toiféch shall be protected by law.
No one shall be arbitrarily deprived of his or hfe. Internally displaced persons shall
be protected in particular against:

(a) Genocide;

(b) Murder;

(c) Summary or arbitrary executions; and

(d) Enforced disappearances, including abductiomnacknowledged detention, threat-
ening or resulting in death.

Threats and incitement to commit any of the foragaicts shall be prohibited.

2. Attacks or other acts of violence against iraéyndisplaced persons who do not
or no longer participate in hostilities are proteldiin all circumstances. Internally dis-
placed persons shall be protected, in particutainst:

(a) Direct or indiscriminate attacks or other amtwiolence, including the creation of
areas wherein attacks on civilians are permitted;

(b) Starvation as a method of combat;

(c) Their use to shield military objectives fromtaak or to shield, favour or impede
military operations;

(d) Attacks against their camps or settlements; and

(e) The use of anti-personnel landmines.
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Principle 11
1. Every human being has the right to dignity amgsjzal, mental and moral integrity.

2. Internallydisplacecbersons, whether or not their liberty has beemiogst,
shall be protected in particular against:
(a) Rape, mutilation, torture, cruel, inhuman ograeling treatment or punishment, and
other outrages upon personal dignity, such as actender-specific violence, forced
prostitution and any form of indecent assault;
(b) Slavery or any contemporary form of slaverytsas sale into marriage, sexual ex-
ploitation, or forced labour of children; and
(c) Acts of violence intended to spread terror agnimternally displaced persons.
Threats and incitement to commit any of the foragaicts shall be prohibited.

Principle 12

1. Every human being has the right to liberty aedusity of person. No one shall
be subjected to arbitrary arrest or detention.

2. To give effect to this right for internally disped persons, they shall not be in-
terned in or confined to a camp. If in exceptiotidumstances such internment or con-
finement is absolutely necessary, it shall not lestger than required by the
circumstances.

3. Internally displaced persons shall be protefi@uh discriminatory arrest and de-
tention as a result of their displacement.

4. In no case shall internally displaced persontaken hostage.

Principle 13

1. In no circumstances shall displaced childremdweuited nor be required or per-
mitted to take part in hostilities.

2. Internally displaced persons shall be proteatminst discriminatory practices of
recruitment into any armed forces or groups asaltref their displacement. In particu-
lar any cruel, inhuman or degrading practices tmmpel compliance or punish non-
compliance with recruitment are prohibited in &ltamstances.

Principle 14
1. Every internally displaced person has the righiberty of movement and free-
dom to choose his or her residence.
2. In particular, internally displaced persons hieeright to move freely in and out
of camps or other settlements.

Principle 15
Internally displaced persons have:
(a) The right to seek safety in another part ofcientry;
(b) The right to leave their country;
(c) The right to seek asylum in another country] an
(d) The right to be protected against forcible metto or resettlement in any place
where their life, safety, liberty and/or health Wwbbe at risk.

Principle 16
1. All internally displaced persons have the righknow the fate and whereabouts
of missing relatives.
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2. The authorities concerned shall endeavour tabésh the fate and whereabouts
of internally displaced persons reported missingl eooperate with relevant interna-
tional organizations engaged in this task. Theyl shfwrm the next of kin on the pro-
gress of the investigation and notify them of a@suit.

3. The authorities concerned shall endeavour tectohnd identify the mortal re-
mains of those deceased, prevent their despoliationutilation, and facilitate the re-
turn of those remains to the next of kin or dispofsthem respectfully.

4. Grave sites of internally displaced persons khbe protected and respected in
all circumstances. Internally displaced personsushbave the right of access to the
grave sites of their deceased relatives.

Principle 17

1. Every human being has the right to respectobhher family life.

2. To give effect to this right for internally disped persons, family members who
wish to remain together shall be allowed to do so.

3. Families which are separated by displacementidhime reunited as quickly as
possible. All appropriate steps shall be takenxjpedite the reunion of such families,
particularly when children are involved. The resgible authorities shall facilitate in-
quiries made by family members and encourage aopecate with the work of human-
itarian organizations engaged in the task of famelynification.

4. Members of internally displaced families whosespnal liberty has been restric-
ted by internment or confinement in camps shalehtée right to remain together.

Principle 18

1. All internally displaced persons have the righan adequate standard of living.

2. At the minimum, regardless of the circumstaneeg] without discrimination,
competent authorities shall provide internally thspd persons with and ensure safe
access to:
(a) Essential food and potable water;
(b) Basic shelter and housing;
(c) Appropriate clothing; and
(d) Essential medical services and sanitation.

3. Special efforts should be made to ensure tHepauticipation of women in the
planning and distribution of these basic supplies.

Principle 19

1. All wounded and sick internally displaced persas well as those with disabilit-
ies shall receive to the fullest extent practicadoie with the least possible delay, the
medical care and attention they require, withostiiction on any grounds other than
medical ones. When necessary, internally displgsrdons shall have access to psy-
chological and social services.

2. Special attention should be paid to the headtbds of women, including access
to female health care providers and services, agakproductive health care, as well as
appropriate counselling for victims of sexual atigeo abuses.

3. Special attention should also be given to tlewgmtion of contagious and infec-
tious diseases, including AIDS, among internallspticed persons.
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Principle 20

1. Every human being has the right to recognitivergwvhere as a person before
the law.

2. To give effect to this right for internally disped persons, the authorities con-
cerned shall issue to them all documents necedsathe enjoyment and exercise of
their legal rights, such as passports, personatifit@tion documents, birth certificates
and marriage certificates. In particular, the arittes shall facilitate the issuance of
new documents or the replacement of documentsidotiie course of displacement,
without imposing unreasonable conditions, suchegsiring the return to one's area of
habitual residence in order to obtain these orratbguired documents.

3. Women and men shall have equal rights to olsta¢h necessary documents and
shall have the right to have such documentatiare$sn their own names.

Principle 21

1. No one shall be arbitrarily deprived of propeatyd possessions.

2. The property and possessions of internally digd persons shall in all circum-
stances be protected, in particular, against theWimg acts:
(a) Pillage;
(b) Direct or indiscriminate attacks or other agitsiolence;
(c) Being used to shield military operations oreatijes;
(d) Being made the object of reprisal; and
(e) Being destroyed or appropriated as a form béctive punishment.

3. Property and possessions left behind by intgrri$placed persons should be
protected against destruction and arbitrary aeddll appropriation, occupation or use.

Principle 22

1. Internally displaced persons, whether or nog tire living in camps, shall not be
discriminated against as a result of their disptemet in the enjoyment of the following
rights:
(a) The rights to freedom of thought, conscienebgion or belief, opinion and expres-
sion;
(b) The right to seek freely opportunities for eoyphent and to participate in econom-
ic activities;
(c) The right to associate freely and participateadly in community affairs;
(d) The right to vote and to participate in goveemtal and public affairs, including the
right to have access to the means necessary toigxéhis right; and
(e) The right to communicate in a language theyeustdnd.

Principle 23

1. Every human being has the right to education.

2. To give effect to this right for internally disped persons, the authorities con-
cerned shall ensure that such persons, in pantididplaced children, receive education
which shall be free and compulsory at the primasel. Education should respect their
cultural identity, language and religion.

3. Special efforts should be made to ensure theafid equal participation of wo-
men and girls in educational programmes.

4. Education and training facilities shall be mad®ilable to internally displaced
persons, in particular adolescents and women, wh&thnot living in camps, as soon
as conditions permit.
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SECTION IV - PRINCIPLES RELATING TO HUMANITARIAN ASISTANCE

Principle 24
1. All humanitarian assistance shall be carriedimatccordance with the principles
of humanity and impartiality and without discrimiizan.
2. Humanitarian assistance to internally displagecsons shall not be diverted, in
particular for political or military reasons.

Principle 25

1. The primary duty and responsibility for provigihumanitarian assistance to in-
ternally displaced persons lies with national arithes.

2. International humanitarian organizations andeothppropriate actors have the
right to offer their services in support of theeimtally displaced. Such an offer shall not
be regarded as an unfriendly act or an interferémeeState's internal affairs and shall
be considered in good faith. Consent thereto statllbe arbitrarily withheld, particu-
larly when authorities concerned are unable or limgito provide the required hu-
manitarian assistance.

3. All authorities concerned shall grant and fatié the free passage of humanitari-
an assistance and grant persons engaged in thisiproef such assistance rapid and
unimpeded access to the internally displaced.

Principle 26

Persons engaged in humanitarian assistance, thespiort and supplies shall be re-
spected and protected. They shall not be the obfeattack or other acts of violence.

Principle 27

1. International humanitarian organizations andeothppropriate actors when
providing assistance should give due regard tetbtection needs and human rights of
internally displaced persons and take approprigasmres in this regard. In so doing,
these organizations and actors should respectargiévternational standards and codes
of conduct.

2. The preceding paragraph is without prejudicthéoprotection responsibilities of
international organizations mandated for this peepavhose services may be offered
or requested by States.

SECTION V - PRINCIPLES RELATING TO RETURN,
RESETTLEMENT AND REINTEGRATION

Principle 28

1. Competent authorities have the primary duty msponsibility to establish con-
ditions, as well as provide the means, which alioernally displaced persons to return
voluntarily, in safety and with dignity, to theiomes or places of habitual residence, or
to resettle voluntarily in another part of the counSuch authorities shall endeavour to
facilitate the reintegration of returned or resettinternally displaced persons.

2. Special efforts should be made to ensure tHeparticipation of internally dis-
placed persons in the planning and managementefréturn or resettlement and rein-
tegration.
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Principle 29

1. Internally displaced persons who have returiethéir homes or places of ha-
bitual residence or who have resettled in anotlzer @f the country shall not be dis-
criminated against as a result of their having baisplaced. They shall have the right
to participate fully and equally in public affaied all levels and have equal access to
public services.

2. Competent authorities have the duty and respilibgito assist returned and/or
resettled internally displaced persons to recowethe extent possible, their property
and possessions which they left behind or wereodsgssed of upon their displace-
ment. When recovery of such property and possesssonot possible, competent au-
thorities shall provide or assist these persorsbiaining appropriate compensation or
another form of just reparation.

Principle 30
All authorities concerned shall grant and faciétédr international humanitarian or-
ganizations and other appropriate actors, in treaise of their respective mandates,
rapid and unimpeded access to internally displgedons to assist in their return or
resettlement and reintegration.
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Annex 2

At the request of the United Nations EmergencyeR€lbordinator, the Representative
of the Secretary General on Internally Displaceds®es drafted the following criteria
to determine when displacement ends.

After a broad range of consultations, these critexiere presented to the Inter-Agency
Standing Committee in March 2007, and the Reprasigathopes that they will be ex-
tensively used by the international humanitariamaowunity and will allow
humanitarian organizations to make coherent denisio

Benchmarks on durable solution&®

In this regard, the Representative presented thdetJBecretary-General for Hu-
manitarian Affairs and Emergency Relief Coordinattan Egeland, with a conceptual
framework containing criteria benchmarks to helpedaine how and when IDPs are
no longer to be considered as displaced in needsi$tance or protection. This initially
seemed a relatively straightforward task as thali@giPrinciples on Internal Displace-
ment had been finalized and included a frameworkdftermining displacement and
related needs.

However, in the course of an inclusive consultagiv@cess, it became clear that the
ending of internal displacement is a complex preaekich usually does not end at a
specific point in time in the same way that refugégtus does through a cessation
clause. Rather, ending displacement is a procesagh which the need for particular
assistance and protection diminishes. Sometimeslof periods after return, those
who have been displaced may find themselves in eddyldifferent circumstances and
with different needs than those who never leftrtiieime communities. Even in the
context of a durable peace agreement, insecurifyaoatinue to pose problems for up-
rooted populations, particularly if there are res@mts and conflicts between returnees
or resettled populations and the already resideptijation. Sometimes, human rights
problems faced by returnees that are linked ta theeiing been displaced, such as lack
of documentation, violation of property rights, kaaf access to justice, or discrimina-
tion, may linger on, years after the humanitariasi€that had made the presence of in-
ternational humanitarian agencies necessary hasdefdhus, it may be necessary to
distinguish between the time when assistance amigqifon by international humanit-
arian organizations is no longer needed and theeie$ continuing protection and as-
sistance needs of IDPs that must be met by the @meant concerned. Indeed, persons
no longer considered internally displaced by theerimational community may have
protection and assistance needs requiring attebtigheir Government.

Therefore, it was decided that it would be appmtprio develop benchmarks to as-
sist international agencies, NGOs and IDPs therasets determine whether durable
solutions to internal displacement have been foamd] if not, to identify what is still
required towards reaching that goal. Such benchenaduld also help humanitarian
organizations with specific mandates for assistind protecting IDPs to determine if
an individual's displacement remains a reason &ngring special attention or whether

20pyblished in the Representative’s annual reposamted to the fourth session of the Human
Rights Council, 3 January 2007 (v. pp. 11 and Y&)H¥4/38.
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the needs they have should be addressed by ottwes adfor example, development
agencies or national agencies in a more compraelensmmunity-based approach.

To determine whether and to what extent a duratllgisn has been achieved it is
necessary to examine both the processes througthwhlutions are found and the ac-
tual conditions of the returnees/resettled perstingeneral, it is important to consider
whether (a) the national authorities have estabdisthe conditions conducive to safe
and dignified return or resettlement; (b) formedigplaced persons are able to assert
their rights on the same basis as other natiof@lsnternational observers are able to
provide assistance and to monitor the situatiorthef formerly displaced; and ulti-
mately, (d) the durable solution is sustainablee Benchmarks are presented in two
sections. First are the processes through whichbiisolutions are determined to have
been achieved, and second are the conditions thsdt m durable solution to dis-
placement.

Examples of “indicators of the processes” leadimglirable solutions include: (a)
The participation of IDPs, which includes (i) thght of IDPs to make an informed de-
cision to remain where they are, to return to tineime communities or to (re)settle
elsewhere in the country; (ii) the need to enshes full and appropriate participation
on the planning for return or resettlement alsduides women, minorities and others
who may not have representation; (iii) the needrteure that IDP representatives can
undertake visits to assess the conditions for meturesettlement; and (iv) the reminder
that coercion may not be used to induce or to prexeturn or resettlement; (b) The
role of national authorities where they must beoeinaged to take appropriate measures
to (i) consult with IDPs and ensure their full peigation in decisions regarding their
future; (ii) establish conditions as well as pravitie means to enable IDPs to return or
resettle voluntarily in safety and dignity and szifitate the (re)integration of the re-
turned or resettled IDPs; and (iii) grant and featié safe, unimpeded and timely access
of humanitarian organizations and other relevairaco assist IDPs to return or re-
settle.

“Conditions” that must be met for the individual®® include: (a) Physical safety
and security;

(b) Legal protection before the law, such as: @semce of discrimination of
formerly displaced persons for reasons relatedhé@ tisplacement; (ii) full and non-
discriminatory access to national and subnatior@kegtion mechanisms, including po-
lice and courts; (iii) access to personal documgmnta(iv) access to property restitution
or compensation mechanisms, regardless of whehlegrreturn or (re)settle; (c) Eco-
nomic, social and cultural reintegration possitefit such as the need to ensure (i) ac-
cess to adequate standards of living, includindteshdood, water and other means of
survival; (ii) family reunification; (d) Access folitical rights by being able to exercise
the right to participate fully and equally in pubéffairs.
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Annex 3

Related initiatives

It is appropriate to list here three important duoeunts, drafted by the U.N. human
rights instances, that are directly related tosihigject treated in this brochure. These are:
A. Human rights and population transfer; B. Housamgl property restitution in the con-
text of the return of refugees and internally dispd persons; C. Basic principles and
guidelines on the right to a remedy and repardtonictims of gross violations of inter-
national human rights law and serious violationsitgrnational humanitarian law.

A. Human rights and population transfers

In 1997, Awn Al-Khawawneh (Jordan), an independeqtert of the Sub-Commis-
sion on Prevention of Discrimination and ProtectibMinorities;** presented to the Sub-
Commission his final repdf on Human rights and population transf& In 1992, he
had been assigned the task of conducting a studpapulation transfer, including the
implantation of settlers and settlemerifé”.

Recurring to various expert papers and to posittaken by the International Law
Commission, Mr Al-Khasawneh observed that poputatiansfers give rise to “serious
human rights violations” such as violations of “tight to self-determination; the right to
privacy, family life and home; the prohibition coréed labor; the right to work; the pro-
hibition of arbitrary detention, including internnteprior to expulsion; the right to nation-
ality as well as the right of a child to a natidtyalthe right to property or peaceful enjoy-
ment of possessions; the right to social secuaitgt protection from incitement to racial
hatred or religious intolerance.” (§ 15)

Moreover, the International Law Commission “classifthe forcible transfer of popu-
lations as a crime against humanity”. (16)

Divided into eight chapters, the report also aredythe consequences of territorial
changes, state succession and transfers due tarynitiecessity. With regard to this last
point, the International Law Commission considéat t'imperative military reasons do
not justify transfers of population with the aimadtering the demographic composition of
the territory concerned for political, racial ofigeous reasons or transfers involving the
disguised intent to annex the territory”. (8 40)

In its conclusions, the report notes that “inteiorat! law prohibits the transfer of per-
sons, including the implantation of settlers, ageaeral principle”. (§ 64) It also points
out: “Acts such as ethnic cleansing, dispersal ofonities or ethnic populations from
their homeland within or outside the State, andirtif@antation of settlers are unlawful,
and engage State responsibility and the crimirsgamsibility of individuals.” (§ 65)

2 The subsidiary body of the former Commission on HonRights. It adopted the name Sub-
Commission on the Promotion and Protection of HuRahts in 1999. Its future status is un-
der discussion within the Human Rights Council,achtsuperseded the Commission in 2006.

2The final report of Mr Al-Khasawneh benefited frdime contributions of numerous experts
gathered at a multi-disciplinary seminar in FebyuE®97 in Geneva. It relates the discussions
and conclusions of this seminar.

1B E/CN.4/Sub.2/1992/23: http://www.unhchr.ch/Huridafiduridoca.nsf/(Symbol)/
E.CN.4.Sub.2.1997.23.En?Opendocument .

2 Sub-Commission Resolution 1992/28.
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With regard to development projects, the SpecigipReteur considers that “popula-
tion transfers are lawful if they are non-discriatiory and are based upon the will of the
people, and do not deprive a "people” of their mexrsubsistence”. ( § 68)

Regarding “appropriate remedies”, he emphasize%distitutio in integrum, the right
to return, compensation, and the rehabilitatiothefsurvivors of population transfer”. (8§ 69)

It is noteworthy that the final report containenli(s Annex 1) a “Draft declaration on
population transfer and the implantation of settleflthough the Sub-Commission adop-
ted the report with enthusiasm and consideredtligatiraft declaration was “a first step
towards defining the standards and legal normsipérg to population transfer and the
freedom of movement® its supervisory body, the former Commission on ldom
Rights, limited itself to recommending that the ERQC publish [officially] and widely
disseminate Mr Al-Khasawneh's final rep&ftThis, in fact, is what the ECOSOC did.

B. Housing and property restitution in the contextof the return of refugees and
internally displaced persons

Appointed in 2002 by the Sub-Commission to con@dustudy on housing and prop-
erty restitution in the context of the return diugees and internally displaced pers&hs,
Paulo Sérgio Pinheiro (Brazil), an independent expiethe Sub-Commission, presented
his final reportPrinciples on housing and property restitution fefugees and displaced
person&”® along with its explanatory not&¥.

According to the expert, therinciples“are designed to assist all relevant actors, na-
tional and international, in addressing the legal technical issues surrounding housing,
land and property restitution in situations whespldcement has led to persons being ar-
bitrarily or unlawfully deprived of their former hwes, lands, properties or places of ha-
bitual residence.” (art. 1.1)

After emphasizing the right of all refugees andgldised persons to the restitution of
their housing and property as “a key element abrative justice.” (art. 2.2), the expert lists
a whole series of rights that states must resfpesit: non-discrimination, equality between
men and women, protection from arbitrary displacgnfeeedom of movement, privacy and
respect for the home, peaceful enjoyment of passesand adequate housing.

Regarding the right to return, tReinciplesspecify: “Voluntary return in safety and dig-
nity must be based on a free, informed, individinaice. Refugees and displaced persons
should be provided with complete, objective, uplate, and accurate information, including
on physical, material and legal safety issuesimti@s or places of origin.” (art. 10.1)

% Sub-Commission resolution 1997/29:
http://mww.unhchr.ch/Huridocda/Huridoca.nsf/3d1184@618e28¢1256991004b7950/aa3dafe
957c¢7che3c125663300351ala?OpenDocument .

16 Commission on Human Rights decision 1998/106.

2TECOSOC decision 1998/292, adopted 31 July 1998.

28 Sub-Commission resolution 2002Mpusing and property restitution in the contextlué re-
turn of refugeesand internally displaced persons, adopted withowbi® 14 August 2002:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/Testhed58954b62c0d38c09c1256¢1b0047d3
72?0pendocument .

1292005, E/CN.4/Sub.2/2005/17: http://domino.un.orgSRAL.NSF/
eed216406b50bf6485256ce10072f637/577d69b243fd3e64855006698e6!0OpenDocument .

0 Explanatory notes on therinciples on housing and property restitution fefugees and dis-
placed persong§l1July 2005), E/CN.4Sub.2/2005/17/Add.1:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/148/38/B0514873.pdf?OpenElement .
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With regard to the question of “secondary occupidfitshe expert acknowledges that it
“may present itself as an obstacle to restitutiéhit recommends at the same time that
states “ensure that secondary occupants are atagtinst arbitrary or unlawful forced
eviction” and that they further ensure “that se@mpdccupants are afforded safeguards of
due process, including an opportunity for genuimesaltation, adequate and reasonable no-
tice, and the provision of legal remedies, inclgdipportunities for legal redress”. (art. 17.1)

It goes without saying that this is a thorny praflén many cases, the secondary oc-
cupants are being used to change the demograpimposition of a given territory for
political or other reasons (see below). In ordgprevent that a situation created de facto
by a settlement policy becomes permanent and it account other possibilities, all
situations should be treated on a case by case basi

It should be emphasized that the Sub-Commissiomsapg thePrinciples on hous-
ing and property restitution for refugees and digigld personand recommended that the
Commission on Human Rights publish Mr Pinheiro'sdgt as an official U.N. docu-
ment!*® In the meantime, as the Commission has been sgeersy the Council, the
matter remains in abeyance for the time being.

C. Basic principles and guidelines on the right to agmedy and reparation for
victims of gross violations of international humarrights law and serious violations of
international humanitarian law

In 1989, the Sub-Commission assigned Theo Van B{Netherlands), at the time an
expert of the of Sub-Commission, the task of cotidga study concerning the right to
restitution, compensation and rehabilitation fatims of gross violations of human rights
and fundamental freedori.Mr Van Boven presented the final version of thisdg —
containing the principles and directives on thigegiion — to the Sub-Commission in
1993 The Sub-Commission transmitted the study to itestisory body, the Commis-
sion on Human Rights.

After several years with the matter “on hold”, emmission, in 1998, decided to
appoint an independent expert, Cherif BassiounygEgto revise the principles and dir-
ectives drafted by Mr Van Bové#f.After the completion of the revision of this docemh
by Mr Bassiouni in 200¢” the Commission requested the High CommissioneHior
man Rights to organize consultation meetings orptireiples and guidelines. After the
third reading, they were adopted by the Commisgic2005 under the titleBasic prin-
ciples and guidelines on the right to a remedy aeplaration for victims of gross
violations of international human rights law andisas violations of international hu-
manitarian law*®

31 persons who have taken over the housing of refugeaslisplaced persons, either on their own
initiative or through government intervention wittthe framework of a settlement policy.

2Explanatory notes on therinciples on housing and property restitution fefugees and dis-
placed persongl1July 2005), E/CN.4/Sub.2/2005/17/Add.1, 8§ 63:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/148/38/B0514873.pdf?OpenElement .

¥ Sub-Commission resolution 2005/21:
http://ap.ohchr.org/documents/E/SUBCOM/resolutiBR6N_4-SUB_2-RES-2005-21.doc .

13 Sub-Commission resolution 1989/13, 31 August 1989.

13 E/CN.4/Sub.2/1993/8: http://www.unhchr.ch/Huridottiaridoca.nsf/TestFrame/
elb5e2c6a294f7bec1256a5b00361173?0Opendocument .

1% E/CN.4/RES/1998/43: http://ap.ohchr.org/documer@fR/resolutions/E-CN_4-RES-1998-43.doc .

13E/CN.4/200/62:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(SymielCN.4.2000.62.En?Opendocument .

¥ E/CN.4/RES/2005/35: http://ap.ohchr.org/documer@fR/resolutions/E-CN_4-RES-2005-35.doc .
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The General Assembly adopted Basic principles and guidelinesn 16 December
2005 “Recognizinghat, in honoring the victims' right to benefibfn remedies and re-
paration, the international community keeps faitth whe plight of victims, survivors and
future human generations, and reaffirms the intiermal legal principles of accountability,
justice and the rule of law”. Further, it recommetidhat member states “take tBasic
Principles and Guidelinemito account, promote respect thereof and briamtto the atten-
tion of members of the executive bodies of Govemtrie particular law enforcement offi-
cials and military and security forces, legislathadies, the judiciary, victims and their
representatives, human rights defenders and lawiiersnedia and the public in general”.

Since then, this important document has becoméeeeree text among the interna-
tional human rights instruments.

Regarding its substance, as is emphasized in #amnbte, theBasic principles and
guidelines‘are directed at gross violations of internatiomafnan rights law and serious vi-
olations of international humanitarian law whicl their very grave nature, constitute an af-
front to human dignity” and “identify mechanismspdhalities, procedures and methods for
the implementation of existing legal obligationsleninternational human rights law and in-
ternational humanitarian law which are complemerttasugh different as to their norms”.

The Basic principles and guidelinemmphasize the obligation of states to respect, to
ensure respect for and implement internationalriative to human rights and to serious
violations of international humanitarian law, whélpecifying the concrete measures to be
taken, including the extent of their obligation.

They state that “statutes of limitations shall apply to grossiolations of interna-
tional human rights law and serious violations rgéiinational humanitarian law which
constitute crimes under international law” (art. 6)

Victims are defined as “persons who individuallycotlectively suffered harm, includ-
ing physical or mental injury, emotional sufferimgonomic loss or substantial impairment
of their fundamental rights, through acts or oroissithat constitute gross violations of in-
ternational human rights law, or serious violatiohsternational humanitarian law. Where
appropriate, and in accordance with domestic lagvteérm ‘victim’' also includes the imme-
diate family or dependants of the direct victim gedsons who have suffered harm in inter-
vening to assist victims in distress or to prewdtimization.” (art.8)

The text emphasizes the right of victims “to semtt abtain information on the causes
leading to their victimization and on the caused aonditions pertaining to the gross
violations of international human rights law andass violations of international human-
itarian law and to learn the truth in regard testheiolations”. (art. 24)

The Basic principles and guidelinesblige states to take adequate measures to “en-
sure” victims’ safety and to “protect” them frommtimidation and retaliation”. (art. 12.b)

They require that states “endeavour to developgghaes to allow groups of victims
to present claims for reparation and to receivanaon, as appropriate” (art. 13) and to
provide that victims, “as appropriate and propoioto the gravity of the violation and
the circumstances of each case, be provided wiitlarfd effective reparation, as laid out
in principles 19 to 23, which include the followifrms: restitution, compensation, re-
habilitation, satisfaction and guarantees of nqetigon.” (art. 18)

The Basic principles and guidelineddso require that states “enforce domestic judge-
ments for reparation against individuals or erdtitiable for the harm suffered and en-
deavour to enforce valid foreign legal judgements reparation in accordance with
domestic law and international legal obligatiorfart. 17)

1% AJRES/60/147:
http://www.ohchr.org/english/about/ngohandbook/BBsinciplesAndGuidelines.pdf .
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Annex 4

Main reference websites and instances to which omeay recur

Websites

High Commissioner for Human Rights. www.ohchr.org

High Commissioner for refugees. www.unhcr.org

United Nations Office for the Coordination of Huntanian Affairs (OCHA).
http://ochaonline.un.org

International Committee of the Red Cross. www.imrg.

United Nations Children’s Fund. www.unicef.org

United Nations Development Programme. www.undp.org

World Food Programme. www.wfp.org

World Health Organisation. www.who.int

Inter-American Commission on Human Rights. www.oidis.org

Inter-American Court of Human Rights. www.corteiathcr/

African Commission on Human and Peoples’s Rightswachpr.org

Council of Europe. www.coe.int

European Court of Human Rights. www.echr.coe.inRC

Organisation for Security and cooperation in Eur@P8CE). www.0sce.org

Médecins sans frontieres. www.msf.org

Médecins du monde. www.medecinsdumonde.org

Déclaration de Berne/Berne Declaration. www.ladb.ch

Instances

At the international level:

Mr. Walter Kaelin, Representative of the Secretary-General of theedriitations
(communications et information).

Palais des Nations, 1211 Geneva 10, Switzerland.+24 22 9179006.
E-mail: mduchatellier@ohchr.org

Human Rights Committee,HRC (to file complaints and request information)

High Commissioner for Human Rights, Avenue de I Bal4, 1211 Geneva 10,
Switzerland. Fax: +41 22 9179022.

Committee on Economic, Social and Cultural RightsCODESC (to request information)
High Commissioner for Human Rights, Ms. Wan Hea, |Saxretary, Avenue de la
Paix 8-14, 1211 Geneva 10, Switzerland. Fax: +49178022.

E-mail: wlee@ohchr.org

Committee on the Elimination of Discrimination Against Women, CEDAW
(to file complaints and request information)

United Nations, 2 UN Plaza, DC2-12th Floor, New K,d{Y, 10017, USA.
Fax: +1212 9633463. E-mail: daw@un.org
Site: http://www.un.org/womenwatch/daw

Committee on the Rights of the ChildCRC (to request information)

High Commissioner for Human Rights, Avenue de I Bal4, 1211 Geneva 10,
Switzerland. Fax: +41 22 9179022. E-mail: pdavid @wlorg
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Committee on the Elimination of Racial Discrimination, CERD (to file complaints
and request information)
High Commissioner for Human Rights, Avenue de I Bal4, 1211 Geneva 10,
Switzerland. Fax: +41 22 9179022. E-mail: nprouveh@hr.org

At the regional level:

African Commission on Human and Peoples’s Right&o file complaints and request
information)
Avenue Kairaba, P.O. Box 673, Banjul, Gambie. Phe2@0 4392962.
Fax: +220 4390764. E-mail: achpr@achpr.org

Inter-American Court of Human Rights (to file complaints)
Avenida 10, Calles 45y 47 Los Yoses, San Pedrartado Postal 6906-1000,
San José, Costa Rica. Phone: +506 234 0581. Fag: 234 0584.
E-mail: corteidh@corteidh.or.cr

European Court of Human Rights(to file complaints)
Council of Europe, 67075 Strasbourg-Cedex, FraRhene: +33 388 412018. Fax:
+33 388 412730.

Three relevant addresses

Norwegian Refugee Council (NRC)

The NCR is a humanitarian NGO committed to the aid and protection of the
world’s refugees and displaced persons and to the search for long-term
solutions for them. In 1998 it set up the Internal Displacement Monitoring
Centre (IDMC) to monitor internal displacement throughout the world. It has
become a reference point in this domain. The IDMC collaborates regularly with
the U.N. and with the Representative of the Secretary-General. For example, at
the request of the U.N., it created a data base for 50 countries.

For further information, see the internet site:

www.flyktninghjelpen.no/?aid=9072606 (pour NRC)

www.internal-displacement.org (pour IDMC)

Brookings-Bern Project on Internal Displacement

A joint creation of the Brookings Institution (Washington, D.C., U.S.A.) and the
University of Bern (Switzerland) dating from the beginning of the 1990s, the
Brookings-Bern Project on Internal Displacement conducts research on
questions concerning internally displaced persons and promotes the principles
and guidelines of the U.N. in this area. Since its creation, it has been directed
by the Representative of the Secretary General on Internally Displaced
Persons.

For further information, see:

www.brookings.edu/fp/projects/idp/idp.htm

Representative of the Secretary-General of the United Nations on
internally displaced persons

See also the site of the Office of the High Commissioner for Human Rights for
reports presented to the Human Rights Commission/Council and to the United
Nations General Assembly by the Representative of the Secretary-General on
Internally Displaced Persons.

http://ap.ohchr.org/documents/dpage_f.aspx?m=71
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