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INTRODUCTION

At first glance, it might seem misplaced to spefkezlth as a right when
ever increasing segments of the world’s populasianwitnessing a steady de-
gradation in the state of their health, to the paihere their very existence is
threatened.

According to the most recent figures from the Wdilealth Organization
(WHO), 1.7 million persons died from tuberculogi2004 at the same time as
8.9 million new cases were registefdekom 350 to 500 million human beings
suffer from malaria, of whom a million — mostly khien — die from each
year? AIDS killed more than three million persons in 3G0Thus, these three
devastating illnesses are responsible for more #rarmillion deaths every
year, the overwhelming majority of which occur retSouth. Moreover, it is
estimated that the world — including the countoeéshe North — needs some
4.3 million additional health care professional®dtrs, nurses, midwives
etc.)* And environmental degradation is more than evéhraat to every-
body’s health.

Yet, the right to health is recognized in many fingtional human rights in-
struments. Also recognized is that the realizatidrthe right to health is
closely tied to, and dependent on, the realizatioother human rights, mainly
economic, social and cultural rights.

Further, most of the world’s disease — like mosit®fleath — results from
the non-satisfaction of basic needs, the lack wd/@ non-access to, sanita-
tion, potable water and food being surely the gstadnd most pressing. The
development of public health in the nineteenth wentn Europe and the
United States shows that the most significant usetions for the improve-
ment of the health of populations do not involvaltifeservices per se. Rather,
the realization of the right to health is dependemtthe realization of eco-
nomic, social and cultural rights: food; housinggiene; proper work condi-
tions; the exercise of various freedoms, in paldicuhose associated with
trade unions; etc. It is also directly related ¢age and security.

In other words, the preservation and promotionedlth imply more than
just access to medical care and medicines.

The iniquitous international order responsible fadespread inequalities
and poverty prevents the realization of the righthealth. Macro-economic
policies — in particular inequitable trade agreetsethe debt burden and the
continuous appropriation of national resources{dmiman and material) —

! Press release, 22 March 2006
http://www.who.int/mediacentre/news/releases/20Q&en/index.html .

2 WHO figures cited by the Voice of America, 19 AZDO6.

3 UNAIDS annual report, http://ww.unaids.org/epi/2@c/EPlupdate2005_pdf en/Epi05_02_en.pdf .

4 World health report 2008Viay 2006: http://www.who.int/whr/2006/en/indextit.
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imposed on developing countries by the internatidimancial institutions
have brought in their wake a substantial increagmierty and in the inequal-
ities between countries and within countries.

As non-democratic organizations, the IMF and thel&/Bank — to which
one can add the World Trade Organizatierhave favored capital and private
transnational corporations over people, and thetimoe to make economic
and social decisions at the national and internatidevel that deeply affect
people’s lives.

The inextricable connections between the militangtistrial complexes
and the power centers of the rich countries repteaepermanent threat to
world peace and security as well as a colossarsive of resources from so-
cial and public needs.

These structures keep the majority of the worldipypation in a state of
powerlessness and fear rather than in the stalerobcracy and peace requis-
ite for the realization of the right to health.

However, some thirty years ago already, the intenal community
seemed to have become aware of this situation atieedmportance of inter-
national cooperation if it were to be rectifieddait declared: “The existing
gross inequality in the health status of the peqgaeicularly between de-
veloped and developing countries as well as witlmantries is politically, so-
cially and economically unacceptable and is, tleeesgefof common concern to
all countries.®

Today, the situation is dramatically worse. Althbugjmost every country
has a ministry of health (with varying freedom ti)aand althougfall coun-
tries, as members of the World Health Organization, hewamitted them-
selves to implementing the provisions of its chariteis indisputable that the
recognition of the right to health, such as itipressed in international instru-
ments, is not enough for its realization The aféition of health as a human
right and the definition of its relation to otharrhan rights are essential to cla-
rify the obligations of those variously involvedita realization.

Thus, this brochure, divided into three parts:

I. the right to health, a recognized right;
Il. the right to health, an interdependent an irmtigsgble right;
lll. the implementation of the right to health.

® The belief that the WTO is democratic owes its @oecy to its statutory provision that enshrines
the principle of “one country, one vote” (the WorlBank and the IMF have no such
undertaking). In practice, however, this is ansiitun, for the great powers exercise within the
WTO a preponderance whose most flagrant exampleisuse of separate negotiations, which
“everything thing depends on” according to the raedn the eyes of the media, this
“democracy” is seen as an intolerable source ofllde&! Yet it is difficult to characterize as
“democratic” an organization whose fundamental riegons are so unalterable as to be as
good as cast in stone and whose mission of impdkerg on the whole world has taken on the
allure of a divinely ordained mission.

¢ Declaration of Alma Ataparagraph I, International Conference on Printaealth Care, Alma
Ata, USSR, 6-12 Sept. 1978. Full text in Annex 3.
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|. THE RIGHT TO HEALTH, A RECOGNIZED
RIGHT

After defining and clarifying the substance of thight to health
(section A), we shall explore the texts that reéogiand protect it (section B).

A. Definition and substance

The absence of illness does not mean that one igand health

According to the constitution of the World Healtihg@nization (WHO),
“Health is a state of complete physical, mental awtial wellbeing and not
merely the absence of disease or infirmity.

“The enjoyment of the highest attainable standartiealth is one of the funda-
mental rights of every human being without distorciof race, political belief,
economic or social condition’”

The right to health: an individual inalienable righ

The states parties to theternational Covenant on Economic, Social and

Cultural Rights(ICESCR) recognize
“the right of everyone to the enjoyment of the kefthattainable standard of
physical and mental healtt.”

For the Committee on Economic, Social and Cultiights (CESCR), the
main body at the international level monitoring tle@lization of the right to
health, health

“is a fundamental human right indispensable for #hercise of other human
rights. Every human being is entitled to the enjeytrof the highest attainable
standard of health conducive to living a life iguity.”°

The right to health: an indissociable and interdepaent right

The Universal Declaration of Human Rightahich is the basis of all hu-
man rights as well as the primary human rightsrimsént in force, mentions
the right to health in article 25, in connectiontwéa catalog of other economic,
social and cultural rights:

7 WHO Constitution, preamble, par. 1, 2, adoptedHsy Ihternational Health Conference (New
York), 19-22 July 1946: http://www.yale.edu/lawwabdlon/decade/decad051.htm.

8 Art. 12.1, of the International Convention on Economic, Social andlt@al Rights
http://www.unhchr.ch/html/menu3/b/a_cescr.htm .

¢ Committee on Economic, Social and Cultural Rig@sneral Comment No. 14 (200@jr. 1.
Full text in Annex 1; also:
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12003.En?OpenDocument .
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“(1) everyone has the right to a standard of liviadequate for the health and
well-being of himself and of his family, includifapd, clothing, housing and
medical care and necessary social services, andritie to security in the

event of unemployment, sickness, disability, widmahold age or other lack
of livelihood in circumstances beyond his control.

“(2) Motherhood and childhood are entitled to spédare and assistance. All chil-
dren, whether born in or out of wedlock, shall grifee same social protection.”

B. Pertinent Texts

Besides the international instruments cited abavieich constitute the
basis of the right to health, several regional emernational conventions and
treaties recognize this right. Following are thénmranes.

1. At the international level

Nobody should be excluded
Among the international instruments that include tight to health, thén-
ternational Convention on the Elimination of Allfrts of Racial Discrimina-
tion® states in article 5 (e) (iv) that:
“... States Parties undertake... to guarantee the rifhe¢veryone... to public
heath, medical care, social security and socialses”.

Equality must be respected
According to article 11.1 (f) of thénternational Convention on the
Elimination of All Forms of Discrimination Againgfomen;
“States Parties shall take all appropriate measure$o ensure on a basis of
equality of men and women... the right to protectibhealth...”

According to article 12.1 of the same convention:
“States parties shall take all appropriate measutesliminate discrimination
against women in the field of health care...”

Specific measures for children
The Convention on the Rights of the CHildtates, among other things, in
article 24.1, that:
“States parties recognize the right of the childthe enjoyment of the highest
attainable standard of health and to facilities fine treatment of illness and
rehabilitation of health. States Parties shall g&rito ensure that no child is de-
prived of his or her access to such health careises. ”

In paragraph 2.c, it requires the states partiemng other things, to take
measures:.
“To combat disease and malnutrition, including witthe frame work of primary
health care, through, inter alia, the applicatiochreadily available technology and
through the provision of adequately nutritious fecahd clean drinking-water,
taking into consideration the dangers and risksrofironmental pollution.”

10 Adopted 21 Dec. 1965: http://www.unhchr.ch/html/m@#b/d_icerd.htm .
1 Adopted 18 Dec. 1979: http://www.unhchr.ch/html/m@fib/elcedaw.htm .
12 Adopted 20 Nov. 1989: http://www.unhchr.ch/html/ra8fb/k2crc.htm .
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Numerous United Nations world summits have referred

to the right to health

It is noteworthy that that right to health figuiesseveral paragraphs of the
Vienna Declaration and Program of ActidhAlso, theProgram of Action of
the United Nations International Conference on Hapan and Develop-
ment* and theDeclaration and Program of Actioaf the Fourth World Con-
ference on Womehcontain definitions concerning, respectively, oghictive
health and women'’s health.

Disabled persons’ right to health

In addition to the above mentioned texts and nbiténding the allusions,
both direct and indirect, of the right to healtlattfigure in numerous interna-
tional treaties dealing with human rights as wslwath humanitarian law, the
United Nations General Assembly has adopted fous tepecifically devoted
to the right of handicapped persons. They arénelDeclaration on the Rights
of Mentally Retarded Persons2. theDeclaration on the Rights of Disabled
Persong? 3. thePrinciples for the Protection of Persons with Mdritless
and the Improvement of Mental Health Céte}. the Standard Rules on
Equalization of Opportunities for Disabled Perséhs.

In spite of all these affirmations, the CommissioonHuman Rights Special
Rapporteur on the right to heafthas declared that “the legal content of the
right is not yet well establishe@”

In our opinion, this not the reason for the depdiedack of realization of
the right to health. There is abundant legislatarthe right to health, be it on
the international, regional or national level. Tedinition of the WHO as well
as the above mentioned article 12 of bernational Covenant of Economic,
Social and Cultural Rights to which much of the national and regional legis
lation owes its inspiration — constitute a suffitiérlamework within which to
conceive policies for realizing the right to heatih both the national and

13 Adopted by the World Conference on Human Rightsefivia), 14-25 June 1993. See in
particular par. 11, 18, 24, 31 and 41.

4 Held in Cairo, 5-13 Sept. 1994,

5 Held in Beijing, 4-15 Sept. 1995.

& Committee on Economic, Social and Cultural RigBesneral Comment No. 14 (2008ge Annex 1.

7 Adopted 20 Dec. 1971; General Assembly ResolutBFBIXXVI):
http://daccessdds.un.org/doc/RESOLUTION/GEN/NRQ/AR28VIG/NR032872.pdf?OpenElement .

8 Adopted 9 Dec. 1975; General Assembly Resolutigf784XX):
http://www.unhchr.ch/html/menu3/b/72.htm .

9 Adopted 17 Dec. 1991; General Assembly Resolut&it ¥0:
http://www.unhchr.ch/html/menu3/b/68.htm .

20 Adopted 20 Dec. 1993; General Assembly ResolutR/ge6t
http://www.un.org/esa/socdev/enable/dissre00.htm .

2 See chapter I11.2.

2 The right of everyone to the enjoyment of the Hgladtainable standard of physical and
mental health: Report of the Special RapporteurylRdunt, submitted in accordance with
Commission  resolution 2002/31 13 Feb. 2003, E/CN.4/2003/58, par. 39:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/9882995c2c86fc1256cec005a18d7/ .
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international level. Moreover, we hav&eneral Observation No 14f the
Committee on Economic, Social and Cultural Rightisich provides signific-
ant clarifications on the substance and the scéghi® right and which the
rapporteur himself has abundantly cited to descitifbe contours and the con-
tent” of this right in his first report.

2. At the regional level

Several regional instruments regarding human righdegnize the right to
health. Following are the main texts.

According to theEuropean Social Charté&r

“With a view to ensuring the effective exercisetlaf right to protection of
health, the Contracting Parties undertake, eithé@ectly or in co-operation
with public or private organizations, to take appriate measures designed
inter alia: 1. to remove as far as possible thesemiof ill-health; 2. to provide
advisory and educational facilities for the pronaatiof health and the encour-
agement of individual responsibility in mattershefalth; 3. to prevent as far as
possible epidemic, endemic and other diseades.”

In its article 16, théAfrican Charter on Human and Peoples’ Rightpuar-
antees:

“Every individual shall have the right to enjoy thest attainable state of phys-
ical and mental health. States Parties to the pmesbarter shall take the ne-
cessary measures to protect the health of theipigeand ensure that they
receive medical attention when they are sick.”

For the Americas, th@rotocol of San Salvadostates: “Everyone shall
have the right to health, understood to mean ti@yerent of the highest level
of physical, mental and social well being.” It thgoes on to list the measures
to be taken by the states parfiés.

3. At the national level

According to a WHO study, still under way, morerth0 constitutional
provisions mention the right to health or the rightmedical care, and more
than 40 of them speak of rights related to healtlsh as the right to reproduct-
ive health, the right of disabled persons to matesid and the right to a
healthy environmert€ (See also chapter 111.B.)

% |bid.

24 Adopted 18 Oct. 1961, revised in 1966: http://wwoe.ént/T/E/Human_Rights/Esc/ .

% Art. 11, “The right to the protection of health"e&ral articles of the Charter are also devoted
to related rights. For example, art. 12, “The rigghsocial security”; art. 13, “The right to social
and medical assistance”; art. 14 “The right to fiefrem social welfare services”.

% Adopted 27 June 1981: http://wwwl.umn.edu/humansgsée/z1lafchar.htm .

27 Art. 10, Additional Protocol to the American Convention onnkn Rights in the Area of
Economic, Social and Cultural Rights “Protocol cdrSSalvador’, adopted at San Salvador,
17 Nov. 1988: http://www.cidh.org/Basicos/basictht

% |CJ, Rights to Health Database, Preliminary ProposaD2@juoted by the Special Rapporteur on the
Right to Health of the Commission on Human Rightsis first report, par. 20: E/CN.4/2003/58:
http:/Amww.unhchr.ch/Huridocda/Huridoca.nsf/0/9864395c2c86fc1256cec005a18d7/ .
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II. THE RIGHT TO HEALTH, AN INDISSOCIABLE
AND INTERDEPENDENT RIGHT

A. The right to health and its relation to other human rights

As the Committee on Economic, Social and CulturighB rightly recalls,
the right to health, like other human rights,
“is closely related to and dependent upon the m=lon of other human rights,
as contained in the International Bill of RigRtdncluding the right to food, to
housing, to work, to education, to human dignitylife, to non-discrimination,
to equality, the prohibition against torture, thight to privacy, to access to in-
formation, and the freedoms of association, assgiid movement. These and
other rights and freedoms address integral comptsefthe right to health®
This implies that its realization depends on défarfactors, which do not
derive directly from medical services but from tiealization of other rights,
including civil and political rights such as therfi@pation in decision-making
and the right of association, indispensable, fangxe, to the planning and
setting up of an effective and non-discriminatoygtem of health care.
In this chapter, we shall deal primarily with theation between the right
to health and economic, social and cultural riggteen the preeminence of
economic, social and cultural rights in the reai@aof the right to health.

1. Health and Food

The right to health depends above all on a headthg balanced diet.
However, at present, some one billion persons sériben famine or malnutri-
tion; almost a billion and a half persons do notehaccess to an adequate
quantity of potable water, and almost four billjpersons do not have access to
proper sanitation.

In such conditions, expecting a person afflictedhbpger and thirst to be
healthy is a fantasy. Moreover, the lack of food potable water is the cause
of numerous illnesses, just as is the degradaticheoenvironment (see be-
low). Yet, the right to food, which includes natilyathe right to water, is
among the fundamental rights of all human beingkraquires action by gov-
ernments in particular and by the international camity in general, in both
“normal” situations and “emergency” situatiofis.

2 The International Bill of Rightscomprises theJniversal Declaration of Human Rightthe
International Covenant on Economic, Social and @ualt Rights and the International
Covenant on Civil and Political Rights

30 General Comment No. 14 (2009pr. 3. See Annex 1.

31 Cf. the CETIM brochur&he Right to FoodGeneva, Sept. 2005:
http://www.cetim.ch/en/publications_details.php?did2 .
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If the above-cited figures seem alarming, the messsannounced as well
as certain measures implemented now and then aifisp&tuations by the in-
ternational community are nowhere near what is ege@worse, the economic
policies of most governments, often devised undessure from the interna-
tional financial institutions, only aggravate payemas has been shown by nu-
merous studies.

2. Health and housing

The right to health is closely related to the rightadequate housing with
running water, for “a house without water would ngivable” 3 Being de-
prived of adequate housing can entail not onlyib&ation of many other hu-
man rights such as the right to education, thet iglwork, civil and political
rights (including the right to privacy), but carsu#t in numerous illnesses.

It is indisputable that, in this area, the polica@smost governments are
contrary to the right to adequate housing. In faablic subsidies very often
favor the privileged rather than those in need. édoer, on the pretext of
“economic development” and “national security”, majovernments organize
forced evictions, depriving millions of personshmfusing, very often offering
them no compensation or alternative housing.

3. Health and education

Education is not only “useful” and necessary fadfng a good job or for
taking part in social life, but also for keeping@nd mind in a sound body
(mens sana in corpore sano) and for preventingsiirand accidents.

In most countries, the level of education is $&H from satisfactory. This
is due not only to factors such as armed conflict Eack of means but also
sometimes to a lack of political will or to reasarfated to religion.

4. Heath and information

Access to information can turn out to be crucidl enly to good health but
to simply staying alive, especially when there gpa&lemics or pandemics (see
I1I.A.4). It is also crucial to preventing manyrisses that can be mortal or in-
curable. This also holds for the prevention of dents.

It is essential that information be conveyed inhsaocvay that the layman
can understand it. It goes without saying that tivatging information down
to a level where the general public can undersiiddes not mean distorting
it or creating disinformation.

It is worth recalling here the reprehensible aggivemess of the private
(business) sector, which, in the name of free tradendates the world with
advertising that is often little more than outridjess, in order to sell products

32 Annual report of the Special Rapporteur on the RighlAdequate Housing of the Commission
on Human Rights, E/CN.4/2002/59:
http://mwww.unhchr.ch/Huridocda/Huridoca.nsf/(SymieICN.4.2002.59.En?Opendocument .
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that are, or could be, harmful to health, advertjighat pressures governments
and international institutions in order to avoigukation of commercial activ-
ities (see illustrations 1 and 2). There are alses of pharmaceutical com-
panies “creating” illnesses — in order to maintamincrease their profits —
instead of educating the public and preventingdht

Political authorities often become involved in tiiisough disaster manage-
ment. For example, several governments of the cesgntaffected by the
Chernobyl catastrophe (see below) issued disinfdomanstead of informing
their citizens properly Although in such a situation these authoritiesallgu
give the excuse that they are trying to avoid ingitpanic, they still have an
obligation to inform their fellow citizens and tak# appropriate measures.

Unfortunately, governments are not the only cuprithe international or-
ganizations sometimes also contribute to the dismétion, as was the case
recently on the occasion of the twentieth annivgred the Chernobyl cata-
strophe. The International Atomic Energy AgencyEBy continues to play
down the effect of the nuclear catastrophe (see [&B.3). As this organiza-
tion’s mandate is the promotion of nuclear eneitg/lack of neutrality and
concomitant support of the nuclear lobby are “ustisrdable”. However, it is
inadmissible that the IAEA should put pressure oN.lbrganizations such as
the WHO?® whose mandate is the protection of public he@thMakoto Na-
kajima, former director general of the WHO, recgrdeclared that “all U.N.
organizations are equal in the U.N. hierarchy, When it comes to atomic
matters, it is the IAEA, directly under the autlyprof the Security Council,
which takes precedenc&.This subordination of the WHO to the IAEA is
formalized in a 1959 agreement between the twonizgdons. Thus, any
work of the WHO concerning radiation and health trius approved by the
IAEA before it can go ahead. The IAEA, for its pamploys no radiation bio-
logists or public health experts yet has the lastdwn setting safety — hence,
health — standards in the area of ionizing radigfio

3 See Ray Moynihan and Allan Cassels, “Selling towloeried well”, Le Monde diplomatique
May 2006, based on their boogelling Sickness: How the World’'s Biggest Pharmtcalu
Companies are Turning us all into Patie(ii#ew York: Nation Books, 2005).

34 Regarding the Russian and Belorus governments, hwhiere directly concerned by the
catastrophe, from the outset, they have adoptedieypf minimizing the consequences, firing
and sometimes imprisoning high level civil servamtiso, backed by solid research, have
suggested a version other than that diffused iiciaffstited communications. (Article by
Philippe de Rougemont ie Courrier (Geneva), 28 April 2006.)

% In 2003, the IAEA createdhe Chernobyl Forumgathering under its aegis various U.N.
agencies such as the WHO, the UNEP, the FAO andiigP. These agencies were associated
with its Chernobyl report, highly equivocal and rhucontested for the figures it presented
regarding deaths and ilinesses due to radiationekample, the report claims that only a tiny
number of the liquidators were affected by higheleadiation.

36 Report by Swiss Italian Television, “Nuclear Liegtjoted inLe Courrier, 28 April 2006.

¥ Ibid.
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Illustration 1

Breastmilk and Deceptive Advertising

Although the International Code for the Marketing of Breastmilk Substitutes, ad-
opted by the WHO in 1981, forbids all promotion of breastmilk substitutes,
transnational corporations, such as Nestlé and Wyeth, not only continue their
promotional campaigns for their products and attempt to discredit breastfeed-
ing, but also put pressure on the WHO and on governments to avoid or limit the
implementation of the Code.*® In a study conducted in seven countries, the In-
ternational Baby Food Action Network (IBFAN)* presented as many case stud-
ies of decades-long industry efforts to discredit breastfeeding and how industry
has opposed any and all regulation of its business activities.*°

According to research carried out by UNICEF, the rate of breastfeeding is drop-
ping in Kenya but rising in Brazil (even though Brazil was compromised by the
participation of Nestlé* in its “Zero Hunger” program, which allowed Nestlé to
distribute infant formula).*?

Illustration 2

The Tobacco Industry and the Framework Convention for
Tobacco Control

As some five million persons die each year from illnesses linked to the use of
tobacco products, the WHO drafted a Framework Convention for Tobacco Con-
trol. Ratified by 125 countries,* it entered into force 27 February 2005. One of
its main provisions is a prohibition on advertising, on tobacco product promotion
and on sponsorships involving tobacco products.

% IBFAN Press Release, 21 January 2004. (See folipwate)
3 Founded in 1979, the International Baby Food Achietwork (IBFAN) is made up of civil society

4

S

41

42
43

associations working in over one hundred counthesughout the world to reduce newborn and
young child morbidity and mortality by improvingetthealth and well being of babies and young
children, of mothers and their families, and bytguting, promoting and supporting breastfeeding as
well as best practices for infant feeding. IBFANighting for a full and universal implementatioh o
the International Code for the Marketing of Breastn#lidbstitutesnd the subsequent World Health
Assembly resolutions that clarify it. See www.ibfang .

IBFAN report “Using international tools to stop porate malpractice — does it work? Checks
and balances in the global economy”, Jan. 2004:
http://www.ibfan.org/english/pdfs/casestudies04.pdf

“According to investment bank UBS Warburg, 46% ofsié’s income comes from ‘less
healthy foods’ and is at risk if regulations areught in. With such massive sums at stake on
one hand and the health and well-being of millionsthe other, treading the path ahead will
require the same courage from campaigners astibainson the infant feeding issue.” IBFAN
press release of 21 Jan. 2004, “Strategies usemhdustry to undermine WHO marketing
requirements exposed in new IBFAN report”:
http://www.ibfan.org/site2005/Pages/article.phpAdrt124&iui=1 .

Ibid.

See www.who.int/tobacco/framework/countrylist/en/ .

12



Yet the industry is far from admitting defeat. According to Corporate Accountab-
ility International,** industry spared no effort to undermine the Convention by
trying to obtain a seat at the Conference of the States Parties and by proposing
voluntary guidelines in countries supporting the Convention — with a view to
avoiding binding legislation. This was the case with British American Tobacco
(BAT) and Philip Morris*® in Guatemala“®. Moreover, the tobacco industry con-
tinues to spend millions of dollars every year to burnish its image in the court of
public opinion, for example BAT, which gives Nigerian journalists a lap-top
computer and 100,000 naira (US$ 2,200 corrected for purchasing power parity)
to encourage them to write articles favorable to the company*’.

All the same, convention or no convention, according to the International Cov-
enant on Economic, Social and Political Rights, governments have the obliga-
tion to take measures to protect public health from harmful products, and they
fail in this duty if they do not discourage “the production, marketing and con-
sumption of tobacco, of narcotics and of other harmful substances”.*®

5. Health and work

For every adult, work means above all an incomécseifit to cover one’s
own needs and those of one’s dependents and somefsacknowledged
status within society. The realization of the rightwork allows, in theory, the
realization of many other human rights: food, hogsieducation, health etc.
The right to work is more than a human right (d&ti6 of thelnternational
Covenant on Economic, Social and Cultural Riyimghat it also allows an in-
dividual carry out his duties toward the societyunich he lives, participating
in production and in its development.

But work can also be harmful to health. Many jobs dangerous (in the
industrial sector, in particular — see below) aran attempt to reduce produc-
tion costs, on-the-job worker protection is somesmeduced to a negligible
level. For child workers, the on-the-job dangemtaich they are subjected is
not limited to the time and place of work.

Under pain of firing and/or a shutting down of {@duction facility, the
incessant demand for ever greater productivity afakter work pace subjects
workers to severe hardship and, depending on thié,vean threaten their
physical and mental health even as the on-the-¢olant rate rises. In recent

4 Formerly Infact, the lead organization of the uniirgroup of NGOs that worked for the
adoption of thé-ramework Convention for Tobacco Control

% This company has not hesitated to bribe scientistattain its goals. Thus, Professor Ragnar
Rylander, an environmental doctor and “independezsearcher” at the Universities of
Stockholm, Goéteborg and Geneva, was “one of the pesd consultants and secretly
employed” by Philip Morris for several decades twpport by means of his studies “a message
of skepticism concerning the effects of passiveldngl (Geneva Court of Justice, 13-15 Dec.
2003 and press release of the University of Gen9aQctober 2004. Cinfiltration: Une
taupe au service de Philip Morrikes éditions Georg, Geneva, May 2005).

6 Global Tobacco Treaty Action Guide: Protecting Matl Health Policies from International
Tobacco Industry Interferenc€orporate Accountability International, Sept. 2005
http://www.stopcorporateabuse.org/files/pdfs/GldladlaccoTreatyActionGuide.pdf .

47 Ibid.

‘8 General Comment No. 1garagraph 5. See Annex 1.
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years, this has produced a noticeable increasesefirch, publications, films
etc. in this are&.

6. Health and intellectual property

The origin of the idea that “Everyone has the righthe protection of the
moral and material interests resulting from anyesiific, literary or artistic
production of which he is the auth&"known — wrongly? — by the term intel-
lectual property, is no doubt to be found in Berne Convention for the Pro-
tection of Literary and Artistic Worlé The goal here is to “to encourage the
active contribution of creators to the arts aneémsoés and to the progress of
society as a whol€e®™.

In our time, the initial intention behind this humeght has been perver-
ted, and transnational corporations use it in thebridled search for profit by
patenting “their inventions”. Patents in pharmaizal$ and biotechnology, for
example, may pose many problems (see illustratjoifdus, very often, phar-
maceutical and agro-business transnationals oltsn patents for “their
products” after modifying several genes or molesueafter simply obtaining
them through biopiratr§2 They can then market them under a 20-year mono-
poly in accordance with WTO agreements.

However, the accumulation of knowledge and thelteduesearch are of-
ten the fruit of several generations — or, indedd;enturies! For this reason,
this knowledge should be considered the commorinpaiy of humanity, fol-
lowing the example of Dr Jonas Salk, who, in 19&fer discovering a vac-
cine for polio, was asked by Edward R. Murrow, “Wens the patent on this
vaccine?” Salk, incredulous, replied, “Well, theopke, | would say. There is
no patent. Could you patent the suh?”

49 See, inter alia, Christophe Dejo@puffrance en France: la banalisation de I'injustisociale
éditions du Seuil, février 2000.
The Universal Declaration of Human Rightaurt. 27.2, and thénternational Covenant on
Economic, Social and Political Rightsrt. 15.1c.
Adopted 9 Sept. 1886, amended several times:
http://lwww.wipo.int/treaties/en/ip/berne/trtdocs_0@d..html .
Committee on Economic, Social and Cultural Rightsirty-fifth session, Geneva, 7-25 Nov.
2005General Comment No. 1@ar. 4:
http://mww.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12.GCEn?OpenDocument . See also Annex 2.
Biopiratry is a term for the appropriation of living organsnprimarily used to describe the
patents taken out by major private genetic engingerompanies starting in the 1990s in order
to arrogate to themselves an exclusive right oregiethe human genome, plants and, in a
broader sense, everything that is alive, notat#yrésources of the peoples of the Third World.
It is also used to describe an illegal use of @htuesources, point-blank theft (carried out
through the legislative channel and approved byndaed States court), which consists of the
legal appropriation of a natural resource for thefipof a private enterprise, under the pretext
that the company in question is the first in theerdor a patentBiopiratry is discussed at
http://fr.wikipedia.org/wiki/Biopiraterie (availablonly in French).
% “Patents Could Block the Way to a Cure” by Howardrkel, The New York Time®4 Aug.
2001.
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It is precisely this sort of thing that the Comméton Economic, Social
and Cultural Rights condemned in its 2001 statement
“Whereas human rights are dedicated to assuringsfadtory standards of hu-
man welfare and well-being, intellectual properggimes, although they tradi-
tionally provide protection to individual authorsi@ creators, are increasingly
focused on protecting business and corporate isterand investments®

Moreover, the Committee on Economic, Social andual Rights distin-
guishes between intellectual property and humantsjgor the former are in-
struments that “often with the exception of morights, may be allocated,
limited in time and scope, traded, amended and émdgited”. Governments
should, then, use them “for the benefit of socatya whole”, whereas “human
rights are timeless expressions of fundamentatlemi&nts of the human per-
son”%

In this perspective, the patent system, such &sdbnceived in the WTO
Agreement on Trade-Related Aspects of Intelledduaperty Rights(TRIPS,
which entered into force in 1995), is a contradictof the principle of human
rights.

In a statement delivered to the Commission on HuRights in 1995, the
CETIM drew attention to the predictable harmful sequences of the TRIPS
agreement: “The TRIPS agreement constitutes a mexrhaaiming to privat-
ize common intellectual property and to deprivaldociety of its intellectual
capacities so that businesses can monopolizeigeete.®

Five years after its adoption, the Sub-Commissmmttie Promotion and
the Protection of Human Rights stated regardingrfREPS agreement:

“since the implementation of the TRIPS Agreemessdwmt adequately reflect
the fundamental nature and indivisibility of all rhan rights, including the
right of everyone to enjoy the benefits of scienfifogress and its applica-
tions, the right to health, the right to food artright to self-determination,
there are apparent conflicts between the intellacproperty rights regime em-
bodied in the TRIPS Agreement, on the one hand,irtedhational human

rights law, on the other®

Ten years after its entry into force, the TRIPSeagrent every day demon-
strates the validity of the criticism initially leled at it: whether it be for im-
poverished persons living with HIV/AIDS in the cdries of the South who
have no access to medicines or for the small faambo must every year pay
fees for using their seeds.

%5 Committee on Economic, Social and Cultural Rightsenty-seventh session, Geneva, 12-30
Nov. 2001 Human Rights and Intellectual Property/C.12/2001/15, par. 6:
http:/mww.unhchr.ch/tbs/doc.nsf/(Symbol)/1e1f4BB12432¢1256ba6003b2cc6?0pendocument .

¢ General Comment No 1@ar. 1, 2. See Annex 2.

57 Oral statement of the CETIM on biotechnologies #mel GATT agreements on intellectual
property.

%8 Intellectual Property Rights and Human RigHEéCN.4/SUB.2/RES/2000/7, par. 2:
http:/Amww.unhchr.ch/Huridocda/Huridoca.nsf/0/c462tf8a07hb13¢12569700046704e?Opendocument .

15



Illustration 3

Patents on Life Threaten the Right to Food and to Health

Patents concern not only medicines and persons living with HIV/AIDS. Pro-
moted and supported by the WTO intellectual property system, patents on life
threaten the right to life and to health. The following are several examples.

Many patents are filed each year by corporations and universities. Although the
tropical and subtropical countries contain 90% of animal and vegetable species
(in other words, the preponderant quantity of the biological patrimony of our
planet), 97% of patents are held by companies and research institutes based in
the industrialized countries.*

Further, according to a study carried out in 1989, “about a quarter of all medi-
cines are derived from tropical forest plants, of which three quarters are based
on information obtained by indigenous populations”.® It goes without saying
that the indigenous peoples “receive almost nothing of the resulting profit”.6*

Occasionally — rarely — this sort of biopiratry is stopped. This was the case with
Indian Bismanti rice, which had been patented in 1997 under the name of
Texmati (a cross between Basmati and a variety of rice from the United States)
by the Rice Tec, Inc., a Texas corporation. It took an intervention by the Indian
government for the United States Patent Office to cancel the patent in 2001.% It
is noteworthy that the “success” of this battle is the result of the Indian govern-
ment’s intervention in order to save its “national heritage”. Economic considera-
tions certainly played a role. While it is indisputably preferable that countries
feed their own people before exporting food products, the problem is even
more serious than this, for, with the patent system, national production is
threatened.

The agro-business giant Monsanto recently declared that it might once more
begin marketing Terminator (sterile seeds), whereas in 1999, under pressure
from public opinion, it had decided to stop selling it.®® The goal of agro-business
is clear: make farmers dependent on the companies, forcing them to buy new
seeds every year by preventing them from using any of their harvest to replant
their fields during the following sowing season. In the long run, this can
threaten food sovereignty and aggravate the undernourishment prevailing in
many regions of the world.

For the time being, the threat seems to have been avoided, mostly owing to a
concerted mobilization of social movements such as Via Campesina. In fact, in
spite of the efforts of Canada, Australia, the United States and New Zealand,
the states parties to the United Nations Convention on Biological Diversity de-
cided, unanimously, at the Eighth Conference of the Parties (Curitiba, Brazil,

%% The bulletin of Swissaid,e Monde No 1, January 2006.

80 “Bjotechnology and medicinal Plants” Rural Advancement Fund Internation&lo. 5, 1989,
quoted by Andrew Grey iha nature sous licence ou le processus d'un pilléégitions
CETIM, Nov. 1994).

© |bid.

%2 Solidaire No. 163, Dec. 2001.

83 21 Feb. 2006, press release frBan Terminator. http://www.banterminator.org/ .

16



March 2006) to maintain the international moratorium on Terminator
technology.®

As for genetically modified organisms (GMOSs), they threaten organic and tradi-
tional farming and violate the precautionary principle.®® Yet, many governments
are currently in favor of this technology, whose consequences could turn out to
be disastrous for future generations.

B. Health and environment

Since the Stone Age, humankind has altered andl tmi€ontrol the envir-
onment. If this effort has generally been benéfifma survival and comfort, it
has greatly influenced life on earth and, consetiyethe health of human-
kind. This is even more the case now, as the terzydeeems to be accel-
erating.

According to the WHO, almost one third of all ilss®s are caused by en-
vironmental degradatiofi.This figure alone demonstrates the importance of a
healthy environment (which is also a human fi§ho health and to the enjoy-
ment of other human rights.

If the right to a healthy environment is not menéd explicitly in the in-
ternational human rights instruments, “there hantsegrowing recognition of
the connection between environmental protection kamchan rights®® The
Committee on Economic, Social and Cultural Rigintsgddition to itsGeneral
Comment No lalready cited, has listed, inter alia, in @eneral Comment
No 15 “violations of states parties arising from pdliut and diminution of
water resources affecting heafthdmong the failures of governments to fulfill
their obligations under thimternational Convention on Economic, Social and
Cultural Rights There are also many international conventionshenprotec-
tion of the environment, which, in spite of theieaknesses and faults, are in
the same veiff.

4 31 March 20086, press release frBan Terminator http://www.banterminator.org/ .

% Among other sources: the annual report of the Sp&apporteur of the United Nations Human
Rights Commission on the Right to Food, Jean Zie§lé&eb. 2004, E/CN.4/2004/10:
http://mww.unhchr.ch/huridocda/huridoca.nsf/(SymlBiCN.4.2004.10.En?Opendocument .

% WHO press release, 9 May 2002:
http://www.who.int/mediacentre/news/releases/reldéfen/index.html .

57 The right to a healthy environment is recognizethirch national and regional legislation.

% “Summary”, Human rights and the environment as part of sustai® development: Report of
the Secretary Genergbresented to the sixty-first session of the Cassioh on Human Rights
(2005), E/CN.4/2005/96:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/103BE/B0510371.pdf?OpenElement .

% Committee on Economic, Social and Cultural Rightaenty-ninth session, 11 to 29 Nov.
2002,General Comment No. 15 (2002)
http:/Amww.unhchr.ch/tbs/doc.nsf/(Symbol)/a5458dituti7 13fc1256cc400389e94?Opendocument .

° For example theStockholm Convention on Persistent Organic Polligathe Rotterdam
Convention on the Prior linformed Consent ProcediameCertain Hazardous Chemicals and
Pesticides in linternational Tradehe Basle Convention on the Control of Transboundary
Movements of Hazardous Wastes and DispdkalRio de Janeir6onvention on Biodiversity
the Cartegefia Convention on Biosafethe Kyoto Protocol to United Nations Framework
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The degradation of the environment results fromowar industrial activit-
ies, toxic waste, the armament industry and arnwedlicts as well as from
“natural” disasters — which are not always as “raltuas claimed.

1. Pollution

Hardly a day goes by without the media making sameation of pollution
of some sort and the danger it constitutes forthed@he sources of pollution
are many. Among them, the intensive and abusiveurse to chemical sub-
stances and to sources of energy (petroleum, cohhaclear material in par-
ticular) in almost every area of life, which presearticular dangers and can
contaminate land, sea and air for long periods.

For example, the United Nations Environment Prog(&iNEP) recently
warned the international community about the dishg pollution of water
sources:

“Freshwater shortages are likely to trigger increab environmental damage
over the next 15 years, according to an internatlaeport of the world’s wa-
ters. “Falls in river flows, rising saltiness of tesries, loss of fish and aquatic
plant species and reductions in sediments to tlastcare expected to rise in
many areas of the globe by 2020.”

According to the 1,500 experts mandated by the UE@raft the above
cited report, the consequences of this phenomehanijn large part to human

activity, will be catastrophic:
“farmland losses, food insecurity and damage tbdiges along with rises in
malnutrition and disease™
The explosion of the Jilin Petrochemical factoryChina, on 13 November
2005, which polluted — with carcinogenic agenttie- Amur River that flows
through northeast China and eastern Siberia, amifirens the validity of the
UNEP’s preoccupation$.Moreover, the UNEP considers that the petroleum
spills in the Antilles Sea, the Niger basin and Benguela current in South
Africa are “extremely serious™.

2. Industrial activities and toxic waste

As industrial activities and industrial-level agiftre are based largely on
petrochemical substances, they represent a majocesmf pollution. While

Convention on Climate Change

T UNEP press release, “Global International Watersessment Report Launched”, 21 March 2006:
http:/AMwww.unep.org/Documents.Multilingual/Defaadip?DocumentlD=471&ArticlelD=5234&l=en .

2 Ibid.

7 An estimated 100 tons of benzene and nitrobenzsgkly carcinogenic agents, were spilled
into the Songhua River. The pollution slick, iniga80 kilometers long, then flowed into the
Amur River and affected many cities, including Sguman (430,000 inhabitants), Harbin
(5 million inhabitants), Jiamusi (600,000 inhabt&n Kharbarovsk (600,000 inhabitants) and
Kosomolsk-on-the-Amur (200,000 inhabitants). See:
http://en.wikipedia.org/wiki/2005_Jilin_chemical apk_explosions .

7 See note 71.
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these activities have meant gigantic progress avegriod of several decades,
hence a positive effect on life in general, theyehalso contributed — and con-
tinue to contribute — to the destruction of theimmment at a dizzying speed
and thus to the progressive destruction of théheart

As emphasized above, the intensive and abusiveursedo these sub-
stances in all areas (manufacturing of househopdiaapes and products, of
vehicles, of pharmaceuticals and prepared foodsnatbr-vehicle transport
infrastructure, of pesticides/herbicides, of fezéls...) — substances that are
currently to be found in daily life in such mundaaréicles as household appli-
ances and food — not only presents threats tothbattimplies the exhaustion
of non-renewable resources.

Today, world production of chemical substancesdstaat some 400 mil-
lion tons, including some 100,000 substances rgidtin the European Union
alone” However, according to the WHO: “...chronic even level exposure
to various chemicals may result in damage to theaus and immune sys-
tems, impairment of reproductive function and depeient, cancer and organ
specific damage’® Further, “Toxic chemicals may constitute seridugats to
human rights, the most serious being the righiféoof the 47,000 persons es-
timated by WHO to die every year as a result ospoing from chemicals like
pesticides™’

Moreover, the consequences of industrial accideatsalso be very seri-
ous. For example, the explosion at the Union Carpigsticide factory in Bho-
pal (India) in 1984 caused the immediate deathesEmal thousand persons
and affected — and continues to affect — hundrétisooisands of other&.

The situation is similar regarding the transfetadic products and wastes,
such as the dismantling of ships contaminated besies or the shipping of
electronic waste “from strong economies and powdrfdustries to weaker
economies and disempowered communitiés”.

And stocking dangerous and toxic waste can poselgns even years af-
terward. For example, “the Asian tsunami stirrechagardous waste deposits
on beaches around North Hobyo and Warsheik, sotifBeaadir [northern
Somalia], causing health problems — including aaetspiratory infections,

s Commission on Human Rights, Sixty-second sesshaiverse effects of the illicit movement
and dumping of toxic and dangerous products andegasn the enjoyment of human rights
Report of the Special Rapporteur Mr. Okechukwu fioed&/CN.4/2006/42 (20 Feb. 2006),
E/CN.4/2006/42, par. 20:
http://daccessdds.un.org/doc/lUNDOC/GEN/G06/109/56/B0610955.pdf?OpenElement .

6 “Chemical Hazards": http://www.who.int/ceh/risksthoemicals/en/ .

7 Ibid.

8 See the CETIM brochure on transnational corporation
http://www.cetim.ch/en/publications_details.php?did0 .

® Commission on Human Rights, Sixty-second sesshalverse effects of the illicit movement
and dumping of toxic and dangerous products andegasn the enjoyment of human rights
Report of the Special Rapporteur Mr. Okechukwu ribe&/CN.4/2006/42 (20 February 2006),
E/CN.4/2006/42, par. 8:
http://daccessdds.un.org/doc/lUNDOC/GEN/G06/109/56/B0610955.pdf?OpenElement .
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mouth bleeding and skin conditions — to severapfeetiving in the northern
areas of the country?’.

3. The Nuclear Industry

If the handling of chemical substances and toxiste/@resents dangers not
only for the workers in the industrial sector —limting industrial-scale agri-
culture — but also for public health in generalglear waste, which cannot be
eliminated through the cycle of natural decay, tianes a permanent danger
for all humanity, particularly given the relativelimited knowledge in this
area.

For example, the Chernobyl catastrophe (see alapteh|l.A.4) of 26
April 1986 continues to make victims: “among thquidators®* there have
already been more than 25,000 deaths and more2®@©00 invalids, and
among the populations exposed to the contaminatiem,number of deaths
will be — depending on the estimations — anywheoenf40,000 to 560,000
from cancer, with as many non-fatal cancers, noménmtion congenital de-
formities among children and animaf8.”

4. Arms and armed conflicts

There is no doubt that the armaments industry, hvimntinually creates
new monsters — conventional weapons as well asichgriological and nuc-
lear — is the most dangerous sector, not only éalth but for the right to life,
for its purpose is the death of human beings aedl#struction of the environ-
ment.

Although in recent years, specialists have bedinglof “surgical strikes”
when discussing wars, it is common knowledge thatuse of arms such as
uranium/depleted uranium weapons causes irreversddmage to the
environment?

Wars and armed conflicts not only cause woundeddaad but destroy the
environment within which life is lived with all itgEoncomitant activities

8 UNEP reportAfter Tsunami: Rapid Environmental Assessineited in,Adverse effects of the
illicit movement and dumping of toxic and dangerpraducts and wastes on the enjoyment of
human rightsE/CN.4/2006/42 (20 Feb. 2006), par. 9:
http://daccessdds.un.org/doc/lUNDOC/GEN/G06/109/56/B0610955.pdf?OpenElement .

8 Those who worked to put out the fire after the egjan then to build the sarcophagus within
which the reactor was then encased.

82 Infonucléaire http://www.dissident-media.org/infonucleaire/sipéacherno.html . According
to the WHO, the Chernobyl death toll is 9,000, awine 240,000 liquidators, who were
working within a radius of 30 kilometers from theactor, received the highest doses of
radiation. Regarding the Chernobyl population, @06, persons were evacuated immediately,
but 230,000 were settled in the contaminated regidhe years following the explosion. Fact
Sheet No. 303, April 2006, http://www.who.int/mecikatre/factsheets/fs303/en/index.html .

8 Used on a huge scale by the United States in Afgteanand in Iraq. See, inter alia, the joint
statement of the CETIM to the fifty-sixth sessioh tbe Commission on Human Rights:
E/CN.4/2000/NGO/136:
http://daccessdds.un.org/doc/lUNDOC/GEN/G00/115M&/NG0011575.pdf?OpenElement .
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(fields, lodging, live stock, food, work educaticinformation etc.) for any
number of persons, sometimes in the millions. Tty also cause epidemics
and the spread of various illnesses because essestids (water, food, sanita-
tion etc.) cannot be satisfied, Thus, in spitehefGeneva Conventiorend the
Convention Relating to the Status of Refugiés usually the civilian popula-
tions that pay the highest price, as numerousetudithis area have shown.
It is indisputable that government policies in thégard have remained un-
changed since the Alma Ata Declaration:
“An acceptable level of health for all the peopletiee world by the year 2000
can be attained through a fuller and better us¢hefworld's resources, a con-
siderable part of which is now spent on armamemd military conflicts. A
genuine policy of independence, peace, détented@samament could and
should release additional resources that could Wweldevoted to peaceful aims
and in particular to the acceleration of social ardonomic development of
which primary health care, as an essential parpudt be allotted its proper
share.®

5. Natural disasters

Natural disasters such as earthquakes, floods amitdmnes also constitute
threats to life and health in that they cause ndegths and injuries and de-
prive the survivors of their means of subsisterfoed, housing, agricultural
activity etc.). If, in certain regions of the worlsuch disasters are cyclic, ex-
perts attribute their recent increase in frequencgrosion from deforestation,
intensive urbanisf and increased emissions of greenhouse gases tElima
change).

In this regard, the Committee on Economic, Soaid &ultural Rights re-
calls that:

“States parties have a joint and individual respibiigty, in accordance with
the Charter of the United Nations and relevant feons of the United Na-
tions General Assembly and of the World Health mb&de to cooperate in
providing disaster relief and humanitarian assistann times of emergency,
including assistance to refugees and internallypldised persons. Each State
should contribute to this task to the maximums€#pacities.®

6. Measures taken (or governments’ positions)

The international community has been well awar¢hef problems posed
by environmental degradation since the 1972 UnNetions Conference on
the Human Environment, which resulted in the fongddf the United Nations
Environment Program (UNEP), and it has adopted monseconventior?s re-
lated to the environment. However, these convestimt only have their weak

84 Declaration of Alma Atapar. X. See Annex 3

8 Currently, 50% of the world’s population lives inban centers, and a score of cities comprise
over 10 million inhabitants each. Urban expertdijatethat this rate will reach 70% by 2050:
http://lwww.univparis12.fr/1142951146546/fiche_aditea .

8 General Comment No. 14 (20Q89r. 40. See Annex 1.
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points but, often, they are ignored in practiced Alme few timid measures that
have been taken remain largely inadequate given disaoveries. This is
primarily due to a way of life (the consumer sogieghat has been promoted
for decades and that favors economic activity atekpense of any other con-
sideration.

For example, in spite of the creation of the AfriBckpiles Program in
2000, some 50,000 tons of obsolete pesticides stbok the African continent
over the past four decades are still awaiting donatin order to be cleaned
up.88

The situation is the same for the REACH systemptatbrecently by the
European Union Council of Ministers, which — congrto the proposal of the
European Parliament;

“leaves the door open for carcinogens, chemicadg #re toxic to reproduction
(e.g. phthalate DEHP) and hormone disrupting subsés (e.g. biphenyl A) to
stay on the market, even though safer alternatxest”.%

The Kyoto Protocolto theUnited Nations Framework Convention on Cli-
mate Changewhich sets a calendar for the reduction of greesh gas emis-
sions, has been completely diverted from its ihiiarpose, as might have
been expected. In practice, it “allows pollutingsinesses to buy CO2 emis-
sion rights from those who pollute less. A Europ€ambon Bourse has been
set up. (...) It consists of eliminating the gratugoemission of these gases,
which is to be regulated by a system of quotashieyton, or ‘pollution per-
mits’, which one can buy according to the principfesupply and demand®.

It is noteworthy that the choice of “green” or “al€ (biofuel) energies
risks having serious repercussions on food prodoaind on the environment,
hence on the right to food and to health.

In fact, liquid combustibles obtained from vegetatof various sorts (cul-
tivated or wild) are claimed to be an alternativepetroleum productd. A
Swiss daily newspaper recently reported the eralusiof investors who,
between 1999 and 2004, had invested almost US$illidn in the energy

8 The most important these are: tB®ckholm Convention on Persistent Organic Polltgaime
Rotterdam Convention on the Prior linformed ConsBnbcedure for Certain Hazardous
Chemicals and Pesticides in linternational Tradke Basle Convention on the Control of
Transboundary Movements of Hazardous Wastes amub&as the Rio de JaneirGonvention
on Biodiversity the Cartegefia Convention on Biosafetiye Kyoto Protocol to United Nations
Framework Convention on Climate Change.

Commission on Human Rights, Sixty-second sesshaiverse effects of the illicit movement
and dumping of toxic and dangerous products andesasn the enjoyment of human rights,
Report of the Special Rapporteur Mr. Okechukwu ribe&/CN.4/2006/42 (20 Feb.
2006),par. 71:
http://daccessdds.un.org/doc/lUNDOC/GEN/G06/109/56/B0610955.pdf?OpenElement .
Ibid., par. 69.

Le Monde 16 Feb. 2006.

There are, generally speaking, three main sortsiaffiels: those obtained from oleaginous
plants (literally, an oleaginous plant is one thatduces oil), primarily rapeseed and sunflower;
those obtained from alcohols (methanol and ethatiwyse obtained from methane contained in
biogas. See http://www.manicore.com/documentatah/cagri.html .
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sector, most of which for “projects involving reregvle energy®® The truth of
the matter, however, lies elsewhere. According éanJMarc Jancovici, it
would be necessary to increase the present agnieudirea of France by three
to four times to produce enough vegetation for Sian tons petroleunt®
The damage to the environment and, consequenttiietbealth of people, can
be easily imagined. Moreover, the “biofuels” cuthgin use would be minor
additives to petroleum products, for they can nanebe used in their pure
state?*
The directives of the Committee on Economic, Soaiad Cultural Rights
are quite clear, saying that governments should:
“also refrain from unlawfully polluting air, wateand soil, e.g. through indus-
trial waste from State-owned facilities, from usorgesting nuclear, biological
or chemical weapons if such testing results inrdlease of substances harmful
to human health, and from limiting access to heal#vices as a punitive
measure, e.g. during armed conflicts in violatidrinbernational humanitarian
law.” %

92 Le Temps8 Feb. 2006.

% http://www.manicore.com/documentation/carb_agrilhtm
% Ibid.

% General Comment No. 1par. 34. See Annex 1.
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lll. THE IMPLEMENTATION OF THE RIGHT
TO HEALTH

The realization of the right to health supposegdheoval of various obstacles
such as poverty, lack of primary health care, thafization of the public sector,
pandemics, the lack of financial means etc. Thezen®nitoring mechanisms at
the international and regional level. This chafuieks at them (A) before consid-
ering as examples the systems in several systena(Bclarifying the obligations
imposed by international law on various particisd@).

A. Monitoring mechanisms

Independent of health ministries and other instantikeere are specific
mechanisms for monitoring the right to health. Theg limited, however, and
recourse to them is rare. This situation obtairengtough right to redress and
compensation in case of violation of this right @dobe the rule, as the Com-
mittee on Economic, Social and Cultural Rights inasquivocally declared:

“Any person or group victim of a violation of thegint to health should have
access to effective judicial or other appropriamedies at both the national
and international level. All victims of such viatats should be entitled to ad-
equate reparation, which may take the form of testin, compensation, satis-
faction or guarantees of non-repetitioff.”

1. At the regional level

The European Committee on Social Rights

In accordance with article 11 of thEuropean Social Charterthe
European Committee on Social Rightseceives collective complaints about
violations of the right to health, as well as viaas of the right to social se-
curity (art. 12), the right to social and medicssiatance (art. 13) and the right
to benefit from social welfare services (art. 14).

Since the entry into force of the collective conmpianechanism in 1998,
33 complaints have been filed with the Committef which a third con-
cerned hygienic conditions in the work place, tbasequences of industrial
activities on healfi and the social, legal and economic protectionhificen
and adolesceris.

9% General Comment No. 1gar. 59. See Annex 1.

97 Charged with monitoring observance of tigopean Social CharteSee note 24.

% According to the list established by the Committ8ee http://www.coe.int/t/e/human_rights/
esc/4_collective_complaints/list_of_collective_cdanpts/default.asp#P62_4430 .

% See, inter alia, case no, 22/2003, Confédératinérgle du travail (CGT) v. France, and no. 30/2005,
Marangopoulos Foundation for Human Rights (MFHR5reece, both at http://www.coe.int/t/e/
human_rights/esc/4_collective_complaints/list_oflective_complaints/default.asp#P62_4430 .
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The Inter-American Commission on Human Rights

Charged with monitoring the implementation of #heerican Convention
on Human Rightsthe Inter-American Commission on Human Rightise(lihe
Inter-American Court on Human Rights) cannot ree@i@mplaints concerning
violations of economic, social and cultural righas, opposed to violations of
civil and political rights.

On the other hand, the states parties toRhmocol of San Salvadadp!
which deals with economic, social and cultural tghincluding the right to
health (art. 10)are required to submit periodic reports to the @izgtion of
American States General Assembly regarding thgitémentation of théro-
tocol (art. 19.1).

The African Commission on Human and Peoples’ Rights

Besides the periodic reports presented by thessfagies to the African
human rights treaties, the African Commission ommidno and Peoples’ Rights
can receive both individual and collective compigiooncerning violations of
the right to health, in accordance with, inter affee African Charter on Hu-
man and Peoples’ Rightart. 16) and théfrican Charter on the Rights and
Welfare of the Childart. 13 and 14).

Although the protocol to théfrican Charter on Human and Peoples’
Rights that established the African Court on Human andpks’ Rights
entered into force in January 2004, it has notbgsin activated and, for this
reason, has not yet — to the best of our knowledgeeived any complaints.

2. At the international level

The following committees, with the exception of tGemmittee on Eco-
nomic, Social and Cultural Right&, are bodies created in accordance with
duly ratified international conventions. They ammposed of 10 to 23 inde-
pendent experts, elected by the states partieado eonvention for a term of
four years, renewablé?

The Committee on Economic, Social and Cultural Rigts

This committee is the United Nations body that rtarsi the implementa-
tion of thelnternational Covenant on Economic, Social and @ualt Rights
(ICESCR)!* The states parties to this treaty are requireslibonit periodic re-
ports to the Committee on Economic, Social andCaltRights regarding the
treaty’s implementation. However, for the time lggithe Committee cannot

0 See, inter alia, case no. 19/2003, World Orgamimafigainst Torture (OMCT) v. Italy, and
case no. 18/2003, World Organization Against Te@MCT) v. Ireland, both at
http://lwww.coe.int/T/E/Human_Rights/Esc/4_Colleeticomplaints/List_of collective_compl
aints/RC18_on_merits.pdf#search=%220MCT%20v.%2md3622 .

%1 See note 27.

2See the CETIM brochuiEhe Case for a Protocol the ICESTReb. 2006, www.cetim.ch .

1% For further information, see the site of the Offafethe High Commissioner for Human Rights:
http://www.ohchr.org/english/bodies/ .

1% Adopted in 1966 and entered into force in 1976.
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receive complaints regarding violations of econgraarial and cultural rights,
such as the right to health (art. 12 of the ICESG®&)there is still no protocol
to the treaty authorizing the referral of such sasethe Committe&®

The Committee for the Elimination of Racial Discrimination (CERD)

The CERD oversees implementation by the stategepdad theConvention
on the Elimination of All Forms of Racial Discrinaition’®, Besides the re-
view of the states parties’ periodic reports, tHeRD can receive both indi-
vidual and collective complaints, in accordancehwitrticle 14% of the
Conventionas in the case of discrimination regarding ttepeet of economic,
social and cultural rights such as “the right tdlpuhealth, medical care, so-
cial security and social services” (art. 5.e.iv).

The Committee on the Elimination of Discriminationagainst Women

This committee oversees the implementation of tlemv@ntion on the
Elimination of All Forms of Discrimination againg¥omeni® It reviews the
periodic reports submitted by the states parties aimce the entry into force
of the 2000 optional protocol, has been authoripeteceive both individual
and collective complaints of discrimination condegna list of rights, includ-
ing the right to health (art. 12%.

The Committee on the Rights of the Child

This U.N. body monitors the implementation by thates parties of the
Convention on the Rights of the CHiléiincluding the right to health (art.
24)11 1t also oversees the implementation of the Coriwaist two optional
protocols, one dealing with the implication of chén in armed conflict, the
other with the sale of children, child prostitutiand child pornography. The
Committeé' reviews the states parties’ periodic reports dmedcomplement-
ary reports of those states parties to the optiprabcols.

The Committee on Migrant Workers

This is the most recent U.N. body, created after2®03 entry into force of
the International Convention on the Protection of thigts of All Migrant
Workers and Members of Their Famili@sThe states parties are required to
submit periodic reports on the implementation & @onventionto the Com-
mittee, which reviews each report and makes kndwimeancerns and recom-
mendations to the state party in the form of “cadaig observations”. It can
also receive complaints from states parties (&)t.as well as from individuals

%5 See note 102.

1% Adopted in 1965 and entered into force in 1969.

" This article stipulates that the state party muakena declaration recognizing the authority of
the CERD:

1% Adopted in 1979 and entered into force in 1981.

1 QOther articles, notably 11 and 14, also deal Witk guestion.

10 Adopted in 1989 and entered into force in 1991.

1 Several other articles of this convention also ééti health, such as 17, 23 and 25.

12This Committee still has no procedure allowingitéceive complaints.

13 Adopted in 1999.
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(art. 77), the latter only from citizens of a sta@rty accused of violating
rights stipulated in th&€onvention including the right to medical care (art.
28), starting from the time that ten states pardesept the authority of the
Committee in this are@?

Further, theHuman Rights Committee (which deals with civil and polit-
ical rights) and th&Committee against Torture can also receive complaints
for certain aspects of the right to health, suckhasight to life or the obliga-
tion not to be an accomplice to, or to submit aghter acts of torture or other
cruel, degrading and inhuman treatment.

The Commission on Human Rights Special Rapporteurro

the Right to Health

Appointed in 2002 by the Commission on Human Rigthts Special Rap-
porteur on the Right to Health has a mandate tiwdtides, inter alia, “to report
on the status, throughout the world, of the retiimaof the right of everyone
to the enjoyment of the highest attainable standdrghysical and mental
health, ... and on developments relating to this trighcluding on laws,
policies and good practices most beneficial t@itppyment and obstacles en-
countered domestically and internationally to itgpiementation;d make re-
commendations on appropriate measures to promdteratect theealization
of the right of everyone to the enjoyment of thghieist attainable standard of
physical and mental health.!®

As is the case with the other special rapportahesSpecial Rapporteur on
the Right to Health submits a report each yeahéoG@ommission on Human
Rights, conducts missions of inquiry in various moies (in theory two per
year) regarding the respect of this right, and semd “urgent appeals” to gov-
ernments concerning allegations received from NG@symunities or indi-
viduals.

Following the creation of the Human Rights Courfgipril 2006), all ex-
isting mandates of the Commission on Human Righlgeeviransferred to this
new body. At the time of writing® a consensus had developed among the
Council’s states members to extend these mandatdsding that of the Spe-
cial Rapporteur on the Right to Health. The Coyrwlwever, has reserved the
right to review all mandates in the future in ortfimprove and rationalize”
them!*

H4See http://www.ohchr.org/english/bodies/cmw/indexr.h

5Res. E/CN.4/RES/2002/31, par. 5.¢, 5.d: http:/faghoorg/documents/alldocs.aspx?doc_id=4900 .

16May 2006.

H7See par. 6 of the General Assembly resolution (ARED/251) that replaced the Commission
with the Human Rights Council: http://ap.ohchr.daguments/alldocs.aspx?doc_id=4900 .
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B. Implementation of the right to health at the natonal level:
some examples

This chapter discusses the implementation of thlet io health at the na-
tional level, with three countries as examples. Twenmittee on Economic,
Social and Economic Rights has set minimal oblayetifor states parties for
this implementation, as follows:

“a) To ensure the right of access to health faigtt goods and services on a
non-discriminatory basis, especially for vulnerablemarginalized groups;

“(b) To ensure access to the minimum essential febidh is nutritionally ad-
equate and safe, to ensure freedom from hungerexyene;

“(c) To ensure access to basic shelter, housing sardtation, and an adequate
supply of safe and potable water;

“(d) To provide essential drugs, as from time tmei defined under the WHO
Action Programme on Essential Drugs;
“(e) To ensure equitable distribution of all heaftilities, goods and services;
“(f) To adopt and implement a national public héalitrategy and plan of ac-
tion, on the basis of epidemiological evidence,ragsing the health concerns
of the whole population; the strategy and plan cfian shall be devised, and
periodically reviewed, on the basis of a participgtand transparent process;
they shall include methods, such as right to heialticators and benchmarks,
by which progress can be closely monitored; thecess by which the strategy
and plan of action are devised, as well as theirteat, shall give particular at-
tention to all vulnerable or marginalized groups®
Health care systems vary immensely from countrgotontry, according to
the political and ideological regime in power, yle¢ quality and accessibility
of the system does not necessarily depend on tloarsnof money spent (see
below).

1. The United States

According to the National Center for Health statstthe United States de-
votes more of its GDP to health costs (15% in 280@ still rising) than does
any other industrialized counttif.

In the United States, health insurance can be teriga public. Private in-
surance is the most common, especially among thoser-sixty-five — in
2005, 68.3% of the under-sixty-five populatidhMost of these are covered
through their employer or the employer of a famihember (under group
plans, generally much less expensive than indivigoécies). In such cases,
some (or all, depending on the individual's empleyn contract) of the

18 General Comment No. 1par. 43. See Annex 1.

"Health, United States 2008Vith Chartbook of Trends in the Health of AmericaNational
Center for Health Statistics, Hyattsville, Maryla2@05.

120R. Cohen and M. Martinetjealth Insurance Coverage: Estimates from the Matitlealth Inter-
view SurveyJanuary-September 2005, http://www.cdc.gov/ndfis/iatm .
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premium is paid by the employer, the rest by th@leyee. Loss of employ-
ment ends participation in the employer’'s groumpldost jobs do not offer
insurance benefits.

There are also two federally financed health insceaprograms, one of
which is Medicare, for the elderly (over 65), camgrsome 17% of the popu-
lation! It pays for hospital stays, visits to the doctod &ome of medicine
costs. (Prices of prescription medicines in thetéthiStates are by far the
highest in the world. People living near the Caaadborder used to go to
Canada to have their prescriptions filled for afi@n of the cost in the United
States, but the Bush administration has madeltbigal.)

Medicaid, the other program, is for the p@dand is administered by the
states through their social welfare programs. Edate has its own criteria in
determining eligibility.

In spite of these two public insurance programsresiderable and steadily
growing part of the population has no health insaea According to the sur-
vey Health Insurance Coverage: Estimates from the Mafiddealth Interview
Survey, January-September 2085at the time of the survey, 18.8% of those
between 18 and 64 were without health insuraneeas3.8% of those under 18.
For those over 65, it was 0.9%. Between 1997 ab,20r all ages, 14.1% to
15.4% of the population had no health insuranceu@®5 million persons).

These figures also demonstrate the rift betweendiffierent strata of the
population: for those of Hispanic origin, the rafethose without health insur-
ance is over 30%; for those of African origin,stli7%, for those of European
origin, it is 10%'2*

Currently, the system is under scathing attackiwithe country. According
to an ABCNEWS/Washington Post sur#@ywo out of three Americans would
prefer a universal health care system to the presenbased primarily on one’s
job. Thus, a large part of the population is disfiatl with it. Up to 25% of
Americans have at some time gone without prescribedical treatment be-
cause of the price of medicine. For those withaalth insurance, the figure is
49%.

The system also came under severe attack in thet fEpe U.S. Health Care
SystemBest in the World or Just the Most Expensitfafherein it was shown
that the price of the system (in terms of experesepprson) was the highest in
the world. “The United States is the only countmthie developed world, with
the exception of South Afric&’ which does not provide medical care to all its

2 bid.

12 Checkup on Health Insurance Choic&$ICPR Publication No. 93-0018, December 1992.nége
for Health Care Policy and Research, Rockville, Mty ://mww.ahrg.gov/consumer/insuranc.htm .

2R, Cohen and M. Martinetealth Insurance Coverage: Estimates from the Matitiealth Inter-
view SurveyJan.-Sept. 2005, http://www.cdc.gov/nchs/nhis.htm

124 1bid.

5G, Langer,Health Care PainsGrowing Health Care Concerns Fuel Cautious Supgort
Change9 April 2006, www.abcnews.go.com .

12%6Bureau of Labor Education, University of Maine, @op Summer 2001.

271t is noteworthy that this country is no longer sialered a developed country by the U.N.
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citizens”, concludes the report (and one can queske classification of South
Africa as a “developed” country). The infant mdttalate is one of the highest
of the OCED, and the country is at the bottom ef@CED list regarding cost in
comparison to the individual's ability to pay.

2. Cuba

The Cuban constitution declares the equality otiiltens, who have each
the same rights and duties in society. One of thights is the right to medical
care in all medical establishments (art. 43); lrt0 is more detailed, as fol-
lows:

“Everyone has the right to health protection andecaThe state guarantees
this right; by providing free medical and hospitalre by means of the installa-
tions of the rural medical service network, polyuds, hospitals, preventative
and specialized treatment centers; by providing fental care; by promoting
the health publicity campaigns, health educatioegular medical examina-
tions, general vaccinations and other measuresréwgnt the outbreak of dis-
ease. All the population cooperates in these d@&viand plans through the
social and mass organization&?®

Since the 1959 revolution, Cuban health policy hasn based on five
points: 1. access to medical care is everybodgltriand, in order to realize
this right, medical care must be free and equipniésgersed throughout the
country; 2. public health is the government's resgdoility; 3. health care
should be comprehensive — information, preventiod teatment of illness
should form a whole; 4. the people and their grasss organizations should
be involved in setting up and running the publialtiesystem; 5. medical care
concerns should always be integrated into socim@tic development.

Over the years, the organizing structures necedsarthe realization of
these principles have constantly evolved, dependimghe greatest and most
pressing needs.

The costs to the family includes out-patient medicihearing aids, ortho-
pedic prostheses, wheel chairs, canes and cruetbesye glasses. Prices are
low, subsidized by the government. Persons with ilomeme receive govern-
ment financial aid and products, including medisiaad prostheses.

The public health systeffi comprises preventive medicine and rehabilita-
tion; assistance to the elderly and to the physicel mentally handicapped;
hygienic-epidemiological monitoring; training, spaization and continuing
education of professionals coupled with an emphasithe perfection of tech-
nigues and technology; medical science researctdenelopment; health pro-
motion; non-medical supplies and system maintenaecenological, medical
and electro-medical technology; production, disitibn and marketing of
medicines and medical equipment. Each of the systenits is backed by a
corresponding support network.

128 http://www.parlamentocubano.cu/espanol/const.ingles
12 Componentes del Sistema Nacional de Salud: wwwatuba .
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The high quality of the Cuban health care systemidely acknowledged,
and the 11 million Cubans are generally in verydybealth. This was recog-
nized by the WHO in 1998° With a life expectancy and an infant mortality
rate placing it among the developed countries efwlorid, Cuba has distin-
guished itself from other poor countries. C. Gréggiut it thus:

“It is said that the Cubans live like poor peoplathdie like the rich, for the
main causes of death are those that afflict peaplgeveloped countries, such
as cardio-vascular illness and cancef®

3. Finland

The right to health is enshrined in article 19h&f Finnish constitution (Right
to Social Security):

“Those who cannot obtain the means necessary lie af dignity have the right
to receive indispensable subsistence and care.yBrershall be guaranteed by
[legislative] Act the right to basic subsistencetlie event of unemployment, ill-
ness and disability and during old age as well tbidh of a child or the loss of
a provider. The public authorities shall guarantee everyone, as provided in
more detail by [legislative] Act, adequate socledalth and medical services and
promote the health of the population. Moreover, ghblic authorities shall sup-
port families and others responsible for providfiog children so that they have
the ability to ensure the well being and persorelalopment of children'*

The public health system is regulated by the I8nesurance Law?® The In-
stitute of Public Health is responsible for impleriieg and monitoring compli-
ance with this law as well as overseeing the weilhdp of all the permanent in-
habitants of Finland. The insurance covers visitthé doctor and to the dentist,
prescription medicines and travel expenses forirthered, including required
medical care when the insured is out of the couririye compulsory require-
ment for this is that treatment must be prescriedn certified doctor or dent-
ist. Ordinarily the cost of visits to the doctor a@entist is reimbursed at 60%,
supplementary tests at 75%, travel expenses at 1f@%he lowest priced
means of travel), medicine at 50% but up to 100fcéstain chronic illnesses.
The insurance also covers the loss of income ia oatong iliness. The law es-
tablishes the framework without specifying the deta

Concretely, it is up to the local communities tgaorize the details of medic-
al services, with the health care system decerdhlamong 448 municipalities.
According to the law, the compulsory services #e following: preventive
medical consultations (information and check-upsgdical service and social
and professional rehabilitation (public health eemtand emergency clinics);

1% The Cuban president became the only head of stateceive the “Health for All” medal, for
having realized in his country, since 1983, all goals established by the WHO in 1988. See
the WHO press release: WHA/5 of 14 May 1998.

11 C. Grégoire, “La bonne santé des CubaiAdternatives 25 April 2005: www.alternatives.ca .

2ynofficial translation of the Justice Ministry: pttwww.finlex.fi/pdf/saadkaan/E9990731.
PDF#search=%22http%3A%2F%2Fwww.finlex.fi%2F%20sBatww.finlex.fi%e20%22 .

138 Sjukforsakringslag 21.12.2004/1224.
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transportation (ambulances); dental care (inforomatvisits to the dentist and
treatment); school health programs (regular medidack-ups for youth

between 7 and 18 years of age) and university theattgrams (for universities
and university-level schools, at reduced priceyegal check-ups for those
considered to be at risk; work-related medicinengah check-ups and
prevention); protection of the environment and e@alth’** The law also

determines the maximum waiting time for urgent roaldcare.

The public health system is primarily financed bg public sector. In 1999,
43% of its activities were financed by the munitifes, 18% by the central
government, 15% by the FPA (public insurance ageangl 24% by the private
sector'®

This public system is complemented by private sess/that are reimbursable
at the same rates. The public system and the préyatem network (specialists,
preventive services on the job etc.) are neitherdinated among themselves
nor in competition but complement each other irhsaigvay that it is not at all
unusual for a person to use both. Many doctors wittkin both systems. Of all
payments made in 2004, only 15.7% were for prigateices?®

However, the Finnish health care system is showsiggs of wear, for it has
not escaped neo-liberal economic pressures andupessfrom the European
Union. In fact, it has often been criticized in eat years for its long waiting
lines at full hospitals where the personnel arenwueked*” Some political
parties have begun to advocate a privatizatioh@gystem, but they have yet to
get any substantial support.

C. International obligations of various stake holdes

The right to health in and of itself demonstratesvhat extent it is indisso-
ciable from and interdependent on the other huriggrisr and the necessity of
concerted actions being taken by the internaticoaimunity. Although gov-
ernments are the most concerned players, actiahsrentations of the inter-
national organizations and institutions as wellttazse of the private sector
play an ever more important role in the health caetor. And it is incumbent
on civil society to monitor what these actors citmitte to the realization of the
right to health.

1. Governments

In spite of their manifest weakening in recent gegovernments remain — as
subjects of international law — the major actorshi@ realization of all human

13| agstadgade tjanster inom halso- och sjukvardugial- och halsovardsministeriets broschyrer
2005:7swe, Helsingfors 2005.

¥ Health Care Systems in Transition: Finlarigluropean Observatory on Health Care Systems,
vol. 4, no. 1, 2002.

16 FPA-statistik : Sjukforsakring 200&Kansanelakelaitos, Tilastoryhma, Helsinki 2005:
www.fpa.fi/statistik .

¥Holmberg, V.,Myten om privatiseringem,éntagaren, Arg. 32, No. 1/2002, www.lontagaren.fi
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rights, including the right to health. As is theseawith other human rights, the
right to health involves three basic obligationamust berespectedprotected
andimplemented®®

The obligation tarespectprohibits governments from adopting discriminat-
ory policies or measures, in particular with reg@arthe most needy and vulner-
able. They must not, for example, deprive theiryafions of their means of
subsistence, evict them arbitrarily from their lodg or impede their access to
medical care. In short, they must avoid any adfiemimental to human health.

The obligation toprotect requires that governments prevent a third party
from interfering with the right to health, which ares adopting appropriate laws
guaranteeing the right to health. They must, fangxe, assure equality of ac-
cess to medical care and insurance coverage, ingliubdose furnished by the
private sector.

The obligation tdmplementmeans that, inter alia, “States must ensure pro-
vision of health care, including immunization pragrs against the major
infectious diseases, and ensure equal accesd forthke underlying determin-
ants of health, such as nutritiously safe faod potable drinking water, basic
sanitation and adequate housing and living coniti&® In the same vein:
“Further obligations include the provision of a pabprivate or mixed health
insurance system which is affordable for alf*”

Lack of resources and international cooperation

In its General Comment No. ldvhile acknowledging in paragraph 5 “the
formidable structural and other obstacles resultiog international and other
factors beyond the control of States”, the Commitiea Economic, Social and
Cultural Rights goes on to note in paragraph 47 ‘thas important to distin-
guish the inability from the unwillingness of a ®&tgarty to comply with its
obligations...” Accordingly, the paragraph continué§,resource constraints
render it impossible for a State to comply fullytlwits Covenant obligations,
it has the burden of justifying that every effodshnevertheless been made to
use all available resources at its disposal inramlasatisfy, as a matter of pri-
ority, the obligations outlined above.”

As for outside assistance in such cases, paragf@ptates: “For the avoid-
ance of any doubt, the Committee wishes to empbdbkéat it is particularly in-
cumbent on States parties and other actors in #igro$o assist, to provide
‘international assistance and cooperation, esggad@onomic and technical’
which enable developing countries to fulfill theore and other obligations...”

Collective actions by governments in favor of theight to health and
the prohibition of embargos

The Committee, in paragraph 39 of the sa@eneral Commentalso re-
minds states parties to ti@ovenantthat they must "respect the enjoyment of

¥ paragraphs 33 to 37 Gfeneral Comment No. 18ee Annex 1.
139Par, 36 ofGeneral Comment No. 18ee Annex 1.
140 pid.
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the right to health in other countries, and to preithird parties from violating
the right in other countries”. Further, in the sapagagraph, it enjoins them to
“facilitate access to essential health facilitiggods and services in other
countries, wherever possible and provide the nacgssd when required”. In

a clarification of this, paragraph 41 states eniphly, “States parties should
refrain at all times from imposingmbargoes or similar measures restricting
the supply of another State with adequate medicames medical equipment.
Restrictions on such goods should never be useoh asstrument of political
and economic pressure.”

Failure by a government to fulfill its duty
The Committee continues thf@eneral Commenby listing the following
elements, inter alia, that constitute a failureat;yovernment to fulfill its duty:

“...the denial of access to health facilities, go@a&l services to particular in-
dividuals or groups as a result of de jure or detéadiscrimination; ... and the
failure of the State to take into account its leghligations regarding the right
to health when entering into bilateral or multilaa agreements with other
States, international organizations and other éggit such as multinational
corporations” [paragraph 50].
“... the failure to regulate the activities of indilials, groups or corporations
so as to prevent them from violating the right &alth of others; ...the failure
to protect consumers and workers from practicesimdental to health, e.g. by
employers and manufacturers of medicines or footlie. failure to protect wo-
men against violence or to prosecute perpetratdpsiragraph 51].
“...insufficient expenditure or misallocation of pithtesources which results
in the non-enjoyment of the right to health by vidlials or groups, particu-
larly the vulnerable or marginalized” [paragraph b2

2. International organizations and institutions

As the world’s highest instance for the settingeinational public health
policy, the World Health Organization occupies agamderant place among
the international organizations, playing a majde iia the promotion and real-
ization of the right to health.

Founded on the ruins of the second World War, dtsl ¢s to preserve and
promote public health throughout the world througternational cooperation.
This cooperation, according to the initiators, disven by the propagation of
epidemic illnesses such as cholera, plague, yeflower, and related to the
extension of international relations and trade teat allowed the development
of means of transport and communicatidh’As was the case with other
specialized institutions of the United Nations egsta major factor was also the
necessity of functional arrangements, ad hoc, divorks among nations,
founded on common interests. This cooperation woaidribute to the peaceful
modification of international relations and thegaevation of peacté?

41 Organisation mondiale de la sanue sais-je ?, Presses universitaires de Frapcié 1997.
12 1bid.
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Its main objective as stated in its constitutiofthe attainment by all peoples
of the highest possible level of healtf?" This document also affirms that “the
health of all peoples is fundamental to the attaininof peace and security*.

Today, all U.N. member states are also WHO memizergsset for inter-
national cooperation and coordination. With son@@8,public health special-
ists from all over the world, “WHO experts produiealth guidelines and
standards, and help countries to address publithHeaues.™®

Further, the WHO “supports and promotes healthatete Through WHO,
governments can jointly tackle global health proideand improve people’s
well-being.”™* The WHO proudly claims, for example, the eradmanf small
pox in 1979 and the adoption in 2003 of temework Convention for To-
bacco Controlsee lllustration 2).

Although these accomplishments and the WHO'’s prépant role are un-
deniable, one must also realize that the WHO *“todagrofoundly infiltrated
by neo-liberal ideology®”

Among the other international organizations activéhe area of health are
UNICEF, working for children’s right to health, thénited Nations Office of
the High Commissioner for Refugees (HCR), the hd&onal Federation of
Red Cross and Red Crescent Societies and the dtitanal Committee for the
Red Cross (ICRC). They all play a huge role in ibgalvith refugees and/or
displaced persons in case of armed conflicts arrabtisasters regardless of
occasional inefficiency owing to a lack of fundstepolitical considerations.

The influence within the WHO acquired by the phacetical industry
since the 1980s and UNICEF's acceptance of patiipsrwith such transna-
tional corporations as McDonald’s and Coca-C8laave undermined these
organizations’ credibility. They are not alone, tewer, for the entire U.N. sys-
tem has been tainted by “partnerships” with tratisnal corporations, starting
with the creation of th&lobal Compact* From this comes the call from the
United Nations Research Institute for Social Depaient to “rethink” the en-
tire idea of “partnerships” between the U.N. armhénational corporation?.

The harmful role played by the international finahdnstitutions (World
Bank, IMF) in the degradation of public services tmready been touched
upon. In this regard, the Committee on Economigi&and Cultural Rights
states that:

“...States parties which are members of internatiofiahncial institutions,
notably the International Monetary Fund, the WolBdnk, and regional devel-
opment banks, should pay greater attention to ttwteption of the right to

3WHO constitution, art. 1: http://www.yale.edu/lanwavalon/decade/decad051.htm .

M4WHO constitution, preamble: http://www.yale.edufieeb/avalon/decade/decad051.htm .

“5Working Together for HealttWHO brochure, May 2006.

18 bid.

47 Article by Alison Katz inONU: droits pour tous ou loi du plus fortditions CETIM, Jan. 2005.

“8Seeles obstacles a la santé pour tpéditions Centre Tricontinental et Syllepse, A2@04.

149See the CETIM brochure on transnational corporation
http://lwww.cetim.ch/fr/publications_details.php?2pi80 .

%0 |pid.
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health in influencing the lending policies, credgreements and international
measures of these institution$®.

3. The private (business) sector

Driven essentially by profit and market solvendye fprivate/commercial
sector currently has a profoundly harmful effecttioa development of public
health policies, as was noted in previous chaptews.this reason, the Com-
mittee on Economic, Social and Cultural Rights besn steadfast in remind-
ing states parties of their duty:

“to ensure that privatization of the health sectlwes not constitute a threat to
the availability, accessibility, acceptability arglality of health facilities,
goods and services; to control the marketing of in@dequipment and medi-
cines by third parties; and to ensure that medjwalctitioners and other health
professionals meet appropriate standards of edooatkill and ethical codes
of conduct”**

4. Civil society

The horrible situation of health conditions and thany obstacles for get-
ting access to medical care in so many countriee Ipashed civil society to
organize in opposition to governments that arenoftert and sometimes com-
plicit in the pursuits of the commercial sector.

And, occasionally, civil society’s mobilization hasen crowned with suc-
cess. For example, Salvadorian civil society suiggba health workers’ strike
that lasted nine months (October 2002 to June 200an effort to block a
World Bank-inspired privatization of the health ¢ This victory is not
definitive and requires constant vigilance by Sdbréan civil society as well
as by social movements from other countries, fer\World Bank is standing
its ground on the matter.

It was also following a forceful mobilization ofvili society, at both the na-
tional and international level, that 39 transnatiocorporations withdrew the
complaint they had filed in Pretoria on 5 March 2@@ainst a South African
law favoring the importing of generic medicines amite controls on them in
the fight against HIV/AIDS.

The Uruguayans, incensed by the abusive privadizatf their water sup-
ply, managed to have inscribed in the national Goi®n, by a referendum
vote of 65%:

“Access to drinking water is a basic right the implentation of which cannot
be guaranteed by private entitie$*.

At the international level, many networks are aefiiv the social arena, but
the one with the greatest support seems to be @¢bpl®s Health Movement

! General Comment No. 14 (200@pragraph 39, See Annex 1.

2General Comment No. 14 (200@pr. 35. See Annex 1.

= hitp/Amwwv.agirici.orgyHTML/PRESSE/ESPACE_DPRESSEHE . php?ldCampagne =50&numero_fiche=3.
14 CETIM Bulletin No. 22 ; http://www.cetim.ch/en/daments/bul22eng.pdf .
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(PHM). Based on the idea that “inequality, povegyploitation, violence and
injustice are at the roots of ill health and thattle of poor and marginalized
people’™® the PHM launched a campaign (at the end of 20@5)hk right to
health, challenging the commaodification of healétiecand stressing the inali-
enable role of governments in public health syst8fs

%> preamblePeople’s Charter for Healtthttp://www.phmovement.org/files/phm-pch-englistf.p
%6 See the article by C. Schuftan and A. Shukla, tinbided in the next CETIM book, dealing
with the economic and political determinants ofltiea

37



CONCLUSION

As an interdependent right par excellence, thet ighealth requires con-
certed action for its realization, on both the madl and the international level.
This action should, as a priority, concentrate lo@ ¢conomic and political
problems of health.

The right to health is the pillar of the right tev@tlopment and to life. It is
neither normal nor tolerable that a world that Basugh resources and means
should fail — after sixty years — to assure thghleist possible level of health”
to all its inhabitants.

As already mentioned, well-being requires the fatt®n of basic needs,
which, in turn, requires a just distribution of WlaGovernments, in keeping
with their obligations to their citizens, shouldagantee access to the means of
satisfying such basic needs as food, water, adeduatising and essential
medicines.

Given the many obstacles to the effective reabiratf the right to health,
particularly the neo-liberal ideology that undergsmrmost governments’ health
policies, it is once again up to civil society tolilize to force governments to
respect the right to health and honor their commaitts. All those involved, at
all levels, must mobilize for the implementation tbe right to health, for,
without health, there can be no healthy world amithing is possible.
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V. ANNEXES

Annex 1

General Comment No. 14 (2000) on the right to hedit®’
Adopted on 11 May 2000 by the Committee on Econp®icial and Cultural Rights

1. Health is a fundamental human right indispensédniéhe exercise of other hu-
man rights. Every human being is entitled to thpyment of the highest attainable
standard of health conducive to living a life irguity. The realization of the right to
health may be pursued through numerous, complemyeapgproaches, such as the for-
mulation of health policies, or the implementat@rhealth programmes developed by
the World Health Organization (WHO), or the adoptiwf specific legal instruments.
Moreover, the right to health includes certain comgnts which are legally enfor-
ceable.

2. The human right to health is recognized in numerioternational instruments.
Article 25.1 of the Universal Declaration of HumRights affirms: “Everyone has the
right to a standard of living adequate for the tieaf himself and of his family, inclu-
ding food, clothing, housing and medical care aackssary social services”. The Inter-
national Covenant on Economic, Social and CultRights provides the most compre-
hensive article on the right to health in interoasil human rights law. In accordance
with article 12.1 of the Covenant, States partezmgnize “the right of everyone to the
enjoyment of the highest attainable standard ojglay and mental health”, while ar-
ticle 12.2 enumerates, by way of illustration, anber of “steps to be taken by the
States parties ... to achieve the full realizatbrthis right”. Additionally, the right to
health is recognized, inter alia, in article 5 (@) of the International Convention on
the Elimination of All Forms of Racial Discriminati of 1965, in articles 11.1 (f)
and 12 of the Convention on the Elimination of Rbbrms of Discrimination against
Women of 1979 and in article 24 of the Conventiarttte Rights of the Child of 1989.
Several regional human rights instruments alsogmize the right to health, such as the
European Social Charter of 1961 as revised (ait. theé African Charter on Human
and Peoples’ Rights of 1981 (art. 16) and the Adldétl Protocol to the American
Convention on Human Rights in the Area of EconorBiagial and Cultural Rights of
1988 (art. 10). Similarly, the right to health Hmsen proclaimed by the Commission on
Human Rights, as well as in the Vienna Declaratiod Programme of Action of 1993
and other international instruments.

3. The right to health is closely related to and delemt upon the realization of
other human rights, as contained in the Internati&ill of Rights, including the rights
to food, housing, work, education, human digni, Inon-discrimination, equality, the
prohibition against torture, privacy, access tooinfation, and the freedoms of

"The full title is “The right to the highest attabla standard of health (article 12 of the Interna-
tional Covenant on Economic, Social and Culturg®&”. For the sake of brevity, we have eli-
minated many of the notes. For the full text:
http://mwww.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12023.En?OpenDocument .
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association, assembly and movement. These andrathes and freedoms address inte-
gral components of the right to health.

4. In drafting article 12 of the Covenant, the Thtdmmittee of the United Nations
General Assembly did not adopt the definition oéltie contained in the preamble to
the Constitution of WHO, which conceptualizes Heal “a state of complete physical,
mental and social well-being and not merely theeabs of disease or infirmity”. Ho-
wever, the reference in article 12.1 of the Coveénarithe highest attainable standard
of physical and mental health” is not confinedhe tight to health care. On the contra-
ry, the drafting history and the express wordingadfcle 12.2 acknowledge that the
right to health embraces a wide range of socio-@enn factors that promote condi-
tions in which people can lead a healthy life, axtends to the underlying determi-
nants of health, such as food and nutrition, haysatcess to safe and potable water
and adequate sanitation, safe and healthy workimglitons, and a healthy environ-
ment.

5. The Committee is aware that, for millions of peofghroughout the world, the
full enjoyment of the right to health still remaiasdistant goal. Moreover, in many
cases, especially for those living in poverty, tpisl is becoming increasingly remote.
The Committee recognizes the formidable structanal other obstacles resulting from
international and other factors beyond the cortifdtates that impede the full realiza-
tion of article 12 in many States parties.

6. With a view to assisting States parties’ impleraénoh of the Covenant and the
fulfilment of their reporting obligations, this geral comment focuses on the normative
content of article 12 (Part 1), States parties’igdtions (Part Il), violations (Part Ill)
and implementation at the national level (Part Whijle the obligations of actors other
than States parties are addressed in Part V. Tierglecomment is based on the Com-
mittee’s experience in examining States partigzores over many years.

1. Normative content of article 12

7. Article 12.1 provides a definition of the right health, while article 12.2 enume-
rates illustrative, non-exhaustive examples ofeStatarties’ obligations.

8. The right to health is not to be understood amglat to behealthy The right to
health contains both freedoms and entitlements.fideeloms include the right to con-
trol one’s health and body, including sexual angteductive freedom, and the right to
be free from interference, such as the right tfréoe from torture, non-consensual med-
ical treatment and experimentation. By contrast,ehtitlements include the right to a
system of health protection which provides equalftyppportunity for people to enjoy
the highest attainable level of health.

9. The notion of “the highest attainable standartiedlth” in article 12.1 takes into
account both the individual’'s biological and soemenomic preconditions and a State’s
available resources. There are a number of aspdith cannot be addressed solely
within the relationship between States and indialduin particular, good health cannot
be ensured by a State, nor can States providectimteagainst every possible cause of
human ill health. Thus, genetic factors, individsakceptibility to ill health and the
adoption of unhealthy or risky lifestyles may pky important role with respect to an
individual's health. Consequently, the right to lleanust be understood as a right to
the enjoyment of a variety of facilities, goods\vémes and conditions necessary for the
realization of the highest attainable standardeaith.

10. Since the adoption of the two International Covesan 1966 the world health
situation has changed dramatically and the notfohealth has undergone substantial
changes and has also widened in scope. More dei@misi of health are being taken
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into consideration, such as resource distributiwh gender differences. A wider defini-
tion of health also takes into account such sqgialated concerns as violence and
armed conflict. Moreover, formerly unknown diseasesuch as human
immunodeficiency virus and acquired immunodeficiesgndrome (HIV/AIDS), and
others that have become more widespread, suchnasrcas well as the rapid growth
of the world population, have created new obstaftdeshe realization of the right to
health which need to be taken into account whearpinéting article 12.

11. The Committee interprets the right to health, efineéd in article 12.1, as an in-
clusive right extending not only to timely and amgiate health care but also to the un-
derlying determinants of health, such as accessfto and potable water and adequate
sanitation, an adequate supply of safe food, mutriind housing, healthy occupational
and environmental conditions, and access to heel#ted education and information,
including on sexual and reproductive health. AHartimportant aspect is the participa-
tion of the population in all health-related degisimaking at the community, national
and international levels.

12.The right to health in all its forms and at altdés contains the following inter-
related and essential elements, the precise apipficaf which will depend on the
conditions prevailing in a particular State party:

(a) Availability. Functioning public health and health-care fac#itigoods and ser-
vices, as well as programmes, have to be availatdefficient quantity within the State
party. The precise nature of the facilities, goods andices will vary depending on nu-
merous factors, including the State party’s develemal level They will include,
however, the underlying determinants of healthhsag safe and potable drinking water
and adequate sanitation facilities, hospitals,iadirand other health-related buildings,
trained medical and professional personnel reggidomestically competitive salaries,
and essential drugs, as defined by the WHO Actiogi@mme on Essential Drugs;

(b) AccessibilityHealth facilities, goods and serviceshave to bessible to every-
one without discrimination, within the jurisdictiaf the State partyAccessibility has
four overlapping dimensions:

Non-discrimination: health facilities, goods and services must be ssiicke to all,
especially the most vulnerable or marginalizedisastof the population, in law and in
fact, without discrimination on any of the prohdsitgrounds;

Physical accessibility:health facilities, goods and services must be iwitafe
physical reach for all sections of the populatiespecially vulnerable or marginalized
groups, such as ethnic minorities and indigenoymifadions, women, children, adoles-
cents, older persons, persons with disabilities ggrdons with HIV/AIDS Accessibil-
ity also implies that medical services and undegydeterminants of health, such as
safe and potable water and adequate sanitatiditiés;iare within safe physical reach,
including in rural areasAccessibility further includes adequate accessuitalings for
persons with disabilities;

Economic accessibility (affordability)health facilities, goods and services must be
affordable for all Payment for health-care services, as well as s=rvielated to the
underlying determinants of health, has to be basdtie principle of equity, ensuring that
these services, whether privately or publicly pded, are affordable for all, including
socially disadvantaged groupSquity demands that poorer households should not be
disproportionately burdened with health expense®agpared to richer households;

Information accessibility:accessibility includes the right to seek, receine im-
part information and ideas concerning health issdesvever, accessibility of informa-
tion should not impair the right to have persorealth data treated with confidentiality;
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(c) Acceptability. All health facilities, goods and services must bkspectful of
medical ethics and culturally appropriate, i.epeesdful of the culture of individuals,
minorities, peoples and communities, sensitiveciodgr and life-cycle requirements, as
well as being designed to respect confidentialitgt anprove the health status of those
concerned;

(d) Quality. As well as being culturally acceptable, healthlfaes, goods and ser-
vices must also be scientifically and medically rappiate and of good qualitirhis re-
quires, inter alia, skilled medical personnel, stifically approved and unexpiratiugs
and hospital equipment, safe and potable wateradaduate sanitation.

13.The non-exhaustive catalogue of examples in arfi2l® provides guidance in
defining the action to be taken by Statégjives specific generic examples of measures
arising from the broad definition of the right tedith contained in article 12.1, thereby
illustrating the content of that right, as exeniptifin the following paragraphs.

Article 12.2 (a): The right to maternal, child andreproductive health

14.“The provision for the reduction of the stillbirtate and of infant mortality and
for the healthy development of the child” (art.28a)) may be understood as requiring
measures to improve child and maternal health,aead reproductive health services,
including access to family planning, pre- and puahal care, emergency obstetric ser-
vices and access to information, as well as toumss necessary to act on that
information?*®

Article 12.2 (b): The right to healthy natural and workplace environments

15.“The improvement of all aspects of environmentad industrial hygiene” (art.
12.2 (b)) comprises, inter alia, preventive measimeespect of occupational accidents
and diseases; the requirement to ensure an adesyyatey of safe and potable water
and basic sanitation; the prevention and reduafdhe population’s exposure to harm-
ful substances such as radiation and harmful cresnior other detrimental environ-
mental conditions that directly or indirectly impagon human health. Furthermore,
industrial hygiene refers to the minimization, so &s is reasonably practicable, of the
causes of health hazards inherent in the workimy@mment. Article 12.2 (b) also em-
braces adequate housing and safe and hygienicwgockinditions, an adequate supply
of food and proper nutrition, and discourages thesa of alcohol, and the use of tobac-
co, drugs and other harmful substances.

Article 12.2 (c): The right to prevention, treatmert and control of diseases

16.“The prevention, treatment and control of epidemsizdemic, occupational and
other diseases” (art. 12.2 (c)) requires the estabkent of prevention and education
programmes for behaviour-related health concermh s sexually transmitted dis-
eases, in particular HIV/AIDS, and those adversdfgcting sexual and reproductive
health, and the promotion of social determinantgaefd health, such as environmental
safety, education, economic development and geegigty. The right to treatment in-
cludes the creation of a system of urgent medias¢ i cases of accidents, epidemics
and similar health hazards, and the provision séster relief and humanitarian assist-
ance in emergency situationEhe control of diseases refers to States’ indivicural

8 Reproductive health means that women and men havigedom to decide if and when to re-
produce and the right to be informed and to hawessto safe, effective, affordable and ac-
ceptable methods of family planning of their chadsewell as the right of access to appropriate
health-care services that will, for example, enatdenen to go safely through pregnancy and
childbirth.
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joint efforts to, inter alia, make available relavdechnologies, using and improving
epidemiological surveillance and data collectionaodisaggregated basis, the imple-
mentation or enhancement of immunization programamesother strategies of infec-
tious disease control.

Article 12.2 (d): The right to health facilities, gpods and services

17.“The creation of conditions which would assurellomedical service and med-
ical attention in the event of sickness” (art. 1@1p, both physical and mental, includes
the provision of equal and timely access to baseventive, curative, rehabilitative
health services and health education; regular strggrogrammes; appropriate treat-
ment of prevalent diseases, illnesses, injuriesdisabilities, preferably at community
level; the provision of essential drugs; and appede mental health treatment and
care A further important aspect is the improvement amthierance of participation of
the population in the provision of preventive andative health services, such as the
organization of the health sector, the insuransesy and, in particular, participation
in political decisions relating to the right to ltbaaken at both the community and na-
tional levels.

Article 12: Special topics of broad application

Non-discrimination and equal treatment

18. By virtue of article 2.2 and article 3, the Covenhproscribes any discrimination
in access to health care and underlying determsnafnhealth, as well as to means and
entitlements for their procurement, on the grouofdgce, colour, sex, language, reli-
gion, political or other opinion, national or sdc@igin, property, birth, physical or
mental disability, health status (including HIV/AHD, sexual orientation and civil,
political, social or other status, which has thertion or effect of nullifying or impair-
ing the equal enjoyment or exercise of the rightéalth The Committee stresses that
many measures, such as most strategies and progsardesigned to eliminate
health-related discrimination, can be pursued witimimum resource implications
through the adoption, modification or abrogationegfislation or the dissemination of
information The Committee recalls general comment No. 3, pa@gl2, which states
that even in times of severe resource constraihésyulnerable members of society
must be protected by the adoption of relatively-gt targeted programmes.

19. With respect to the right to health, equality otess to health care and health
services has to be emphasiz8thtes have a special obligation to provide thdse e
not have sufficient means with the necessary h@adtirance and health-care facilities,
and to prevent any discrimination on internationpaliohibited grounds in the provision
of health care and health services, especially misipect to the core obligations of the
right to health. Inappropriate health resourcecalimn can lead to discrimination that
may not be overtFor example, investments should not disproportielgaavour ex-
pensive curative health services which are oftaresgible only to a small, privileged
fraction of the population, rather than primary ardventive health care benefiting a
far larger part of the population.

Gender perspective

20.The Committee recommends that States integratndeg perspective in their
health-related policies, planning, programmes asearch in order to promote better
health for both women and meA gender-based approach recognizes that biological
and sociocultural factors play a significant rateinfluencing the health of men and
women The disaggregation of health and socio-economia datording to sex is es-
sential for identifying and remedying inequalitieshealth.
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Women and the right to health

21.To eliminate discrimination against women, ther@ineed to develop and im-
plement a comprehensive national strategy for ptmmgowomen’s right to health
throughout their life sparSuch a strategy should include interventions aimethe
prevention and treatment of diseases affecting vmpme well as policies to provide ac-
cess to a full range of high quality and affordabéalth care, including sexual and
reproductive servicesA major goal should be reducing women’s health sjisk
particularly lowering rates of maternal mortalitydaprotecting women from domestic
violence The realization of women'’s right to health requities removal of all barriers
interfering with access to health services, edonatind information, including in the
area of sexual and reproductive healthis also important to undertake preventive,
promotive and remedial action to shield women fittv impact of harmful traditional
cultural practices and norms that deny them thaiiréproductive rights.

Children and adolescents

22.Article 12.2 (a) outlines the need to take meastioereduce infant mortality
and promote the healthy development of infantsdmildiren Subsequent international
human rights instruments recognize that childresh @olescents have the right to the
enjoyment of the highest standard of health anésacto facilities for the treatment of
illness. The Convention on the Rights of the Clilbcts States to ensure access to es-
sential health services for the child and his arfamily, including pre- and post-natal
care for mothers The Convention links these goals with ensuring s&céo
child-friendly information about preventive and hkegromoting behaviour and sup-
port to families and communities in implementinggl practices. Implementation of
the principle of non-discrimination requires thiigy as well as boys, have equal ac-
cess to adequate nutrition, safe environmentsphgsical as well as mental health ser-
vices. There is a need to adopt effective and apjaie measures to abolish harmful
traditional practices affecting the health of chéld, particularly girls, including early
marriage, female genital mutilation, preferentiakding and care of male children.
Children with disabilities should be given the oppoity to enjoy a fulfilling and de-
cent life and to participate within their community

23. States parties should provide a safe and suppativironment for adolescents,
that ensures the opportunity to participate in sleos affecting their health, to build
life skills, to acquire appropriate information, eceive counselling and to negotiate
the health-behaviour choices they make. The rdaizaf the right to health of ado-
lescents is dependent on the development of yaighelly health care, which respects
confidentiality and privacy and includes appromiaéxual and reproductive health ser-
vices.

24.1n all policies and programmes aimed at guaranggttie right to health of chil-
dren and adolescents their best interests shallgsgnary consideration.

Older persons

25.With regard to the realization of the right to hieaf older persons, the Com-
mittee, in accordance with paragraphs 34 and 3fepnéral comment No. 6 (1995), re-
affirms the importance of an integrated approacmbining elements of preventive,
curative and rehabilitative health treatment. Senglasures should be based on period-
ical check-ups for both sexes; physical as wepsghological rehabilitative measures
aimed at maintaining the functionality and autonoafiyolder persons; and attention
and care for chronically and terminally ill perspggaring them avoidable pain and en-
abling them to die with dignity.
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Persons with disabilities

26.The Committee reaffirms paragraph 34 of its gdn@yament No. 5, which ad-
dresses the issue of persons with disabilitiefiéncontext of the right to physical and
mental health. Moreover, the Committee stressesié¢ieel to ensure that not only the
public health sector but also private providerdedlth services and facilities comply
with the principle of non-discrimination in relatido persons with disabilities.

Indigenous peoples

27.1n the light of emerging international law and pree and the recent measures
taken by States in relation to indigenous peoples, Committee deems it useful to
identify elements that would help to define indigas peoples’ right to health in order
better to enable States with indigenous peopleésypbement the provisions contained
in article 12 of the Covenant. The Committee comsidhat indigenous peoples have
the right to specific measures to improve theireasdo health services and care. These
health services should be culturally appropriatking into account traditional preven-
tive care, healing practices and medicines. Ssitesld provide resources for indige-
nous peoples to design, deliver and control sunlices so that they may enjoy the hi-
ghest attainable standard of physical and mentdttheThe vital medicinal plants, ani-
mals and minerals necessary to the full enjoymédnealth of indigenous peoples
should also be protected. The Committee notes thahdigenous communities, the
health of the individual is often linked to the hikaf the society as a whole and has a
collective dimension. In this respect, the Committensiders that development-related
activities that lead to the displacement of indigen peoples against their will from
their traditional territories and environment, dieigythem their sources of nutrition and
breaking their symbiotic relationship with theintis, has a deleterious effect on their
health.

Limitations

28.Issues of public health are sometimes used beStat grounds for limiting the
exercise of other fundamental rights. The Committeshes to emphasize that the Co-
venant's limitation clause, article 4, is primarifiended to protect the rights of indivi-
duals rather than to permit the imposition of latibns by States. Consequently a State
party which, for example, restricts the movemenbofncarcerates, persons with trans-
missible diseases such as HIV/AIDS, refuses tanatloctors to treat persons believed
to be opposed to a Government, or fails to proingdmunization against the communi-
ty’s major infectious diseases, on grounds suchatinal security or the preservation
of public order, has the burden of justifying sselious measures in relation to each of
the elements identified in article 4. Such redtriitd must be in accordance with the
law, including international human rights standamtsmpatible with the nature of the
rights protected by the Covenant, in the interésgitimate aims pursued, and strictly
necessary for the promotion of the general welifagedemocratic society.

29.1n line with article 5.1, such limitations must peportional, i.e. the least res-
trictive alternative must be adopted where sevhads of limitations are available.
Even where such limitations on grounds of protectpublic health are basically
permitted, they should be of limited duration anbjsct to review.

2. States parties’ obligations

General legal obligations

30. While the Covenant provides for progressive redilin and acknowledges the
constraints due to the limits of available resosyde also imposes on States parties
various obligations which are of immediate effeStates parties have immediate
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obligations in relation to the right to health, suas the guarantee that the right will be
exercised without discrimination of any kind (€2t2) and the obligation to take steps
(art. 2.1) towards the full realization of artid2. Such steps must be deliberate,
concrete and targeted towards the full realizatibthe right to health.

31.The progressive realization of the right to healtter a period of time should
not be interpreted as depriving States partiesgatibns of all meaningful content. Ra-
ther, progressive realization means that Statagepdrave a specific and continuing ob-
ligation to move as expeditiously and effectivetymssible towards the full realization
of article 12.

32. As with all other rights in the Covenant, thera istrong presumption that retro-
gressive measures taken in relation to the righetdth are not permissible. If any deli-
berately retrogressive measures are taken, the [Saaty has the burden of proving that
they have been introduced after the most carefusideration of all alternatives and
that they are duly justified by reference to thelity of the rights provided for in the
Covenant in the context of the full use of the &tpairty’s maximum available re-
sources.

33.The right to health, like all human rights, impsshiree types or levels of
obligations on States parties: the obligationsetpect protectandfulfil. In turn, the
obligation to fulfil contains obligations to faddite, provide and promoté’. The obliga-
tion to respectrequires States to refrain from interfering dirgail indirectly with the
enjoyment of the right to health. The obligatiorptotectrequires States to take meas-
ures that prevent third parties from interferinghnarticle 12 guarantees. Finally, the
obligation to fulfil requires States to adopt appropriate legislatadministrative,
budgetary, judicial, promotional and other meastioegrds the full realization of the
right to health.

Specific legal obligations
34.In particular, States are under the obligatiometspectthe right to health by,
inter alia, refraining from denying or limiting egjuaccess for all persons, including
prisoners or detainees, minorities, asylum-seekedsillegal immigrants, to preventive,
curative and palliative health services; abstairfrogn enforcing discriminatory prac-
tices as a State policy; and abstaining from immpsliscriminatory practices relating
to women’s health status and needs. Furthermorkgatibns to respect include a
State’s obligation to refrain from prohibiting anpeding traditional preventive care,
healing practices and medicines, from marketingafendrugs and from applying coer-
cive medical treatments, unless on an exceptioasisdor the treatment of mental ill-
ness or the prevention and control of communicaideases. Such exceptional cases
should be subject to specific and restrictive cbos, respecting best practices and ap-
plicable international standards, including thenBiples for the Protection of Persons
with Mental lllness and the Improvement of Mentaddith Care. In addition, States
should refrain from limiting access to contracegsivand other means of maintaining
sexual and reproductive health, from censoringhivgtding or intentionally misrepres-
enting health-related information, including sexadlcation and information, as well
as from preventing people’s participation in hea#ifated matters. States should also
refrain from unlawfully polluting air, water andikce.g. through industrial waste from
State-owned facilities, from using or testing nacjeiological or chemical weapons if

% According to general comments Nos. 12 and 13, biigation to fulfil incorporates an obliga-
tion tofacilitate and an obligation tprovide In the present general comment, the obligation to
fulfil also incorporates an obligation fwromotebecause of the critical importance of health
promotion in the work of WHO and elsewhere.
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such testing results in the release of substaresftl to human health, and from lim-
iting access to health services as a punitive measug. during armed conflicts in
violation of international humanitarian law.

35. Obligations tgorotectinclude, inter alia, the duties of States to adegislation
or to take other measures ensuring equal accessalth care and health-related ser-
vices provided by third parties; to ensure thatgiization of the health sector does not
constitute a threat to the availability, accesgipilacceptability and quality of health
facilities, goods and services; to control the metirlg of medical equipment and medi-
cines by third parties; and to ensure that megicattitioners and other health profes-
sionals meet appropriate standards of educatidi, asid ethical codes of conduct.
States are also obliged to ensure that harmfulkocitraditional practices do not inter-
fere with access to pre- and post-natal care amdyfglanning; to prevent third parties
from coercing women to undergo traditional pracjoe.g. female genital mutilation;
and to take measures to protect all vulnerableargmalized groups of society, in par-
ticular women, children, adolescents and older @ersin the light of gender-based
expressions of violence. States should also enthat third parties do not limit
people’s access to health-related information andces.

36. The obligation tdulfil requires States parties, inter alia, to give sigfit re-
cognition to the right to health in the nationalitical and legal systems, preferably by
way of legislative implementation, and to adoptatianal health policy with a detailed
plan for realizing the right to health. States mersfure provision of health care, includ-
ing immunization programmes against the major tides diseases, and ensure equal
access for all to the underlying determinants dlthe such as nutritiously safe food
and potable drinking water, basic sanitation aneqgadte housing and living condi-
tions. Public health infrastructures should provide sexual and reproductive health
services, including safe motherhood, particulanyrural areas. States have to ensure
the appropriate training of doctors and other neddiersonnel, the provision of a suffi-
cient number of hospitals, clinics and other heedtated facilities, and the promotion
and support of the establishment of institutiorsveting counselling and mental health
services, with due regard to equitable distributioroughout the country. Further ob-
ligations include the provision of a public, prigabr mixed health insurance system
which is affordable for all, the promotion of mealicesearch and health education, as
well as information campaigns, in particular widspect to HIV/AIDS, sexual and re-
productive health, traditional practices, domestidence, the abuse of alcohol and the
use of cigarettes, drugs and other harmful substarfitates are also required to adopt
measures against environmental and occupation#hheszards and against any other
threat as demonstrated by epidemiological datatispurpose they should formulate
and implement national policies aimed at reducing) @iminating pollution of air, wa-
ter and saoil, including pollution by heavy metalgls as lead from gasoline. Further-
more, States parties are required to formulatelément and periodically review a
coherent national policy to minimize the risk otopational accidents and diseases, as
well as to provide a coherent national policy orcupational safety and health
services®

0 Elements of such a policy are the identificatiogtedmination, authorization and control of dan-
gerous materials, equipment, substances, agentsvaridprocesses; the provision of health
information to workers and the provision, if needefladequate protective clothing and equip-
ment; the enforcement of laws and regulations thincadequate inspection; the requirement of
notification of occupational accidents and diseashe conduct of inquiries into serious
accidents and diseases, and the production of hstatsstics; the protection of workers and
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37.The obligation tofulfil (facilitate) requires States inter alia to take positive
measures that enable and assist individuals andncoities to enjoy the right to
health. States parties are also obligetulfil (provide) a specific right contained in the
Covenant when individuals or a group are unablerdasons beyond their control, to
realize that right themselves by the means at tiispposal. The obligation téulfil
(promote)the right to health requires States to undertaitiorss that create, maintain
and restore the health of the population. Suctgahiins include: (i) fostering recogni-
tion of factors favouring positive health resutgy. research and provision of informa-
tion; (ii) ensuring that health services are culiyr appropriate and that health-care
staff are trained to recognize and respond topkeific needs of vulnerable or margin-
alized groups; (iii) ensuring that the State mdst®bligations in the dissemination of
appropriate information relating to healthy lifdsty and nutrition, harmful traditional
practices and the availability of services; (ivpparting people in making informed
choices about their health.

International obligations

38.In its general comment No. 3, the Committee drttengion to the obligation of
all States parties to take steps, individually twwdugh international assistance and co-
operation, especially economic and technical, tdedhe full realization of the rights
recognized in the Covenant, such as the right &ttheln the spirit of Article 56 of the
Charter of the United Nations, the specific pravis of the Covenant (arts. 12, 2.1, 22
and 23) and the Alma-Ata Declaration on primarylthecare, States parties should re-
cognize the essential role of international codji@maand comply with their commit-
ment to take joint and separate action to achibeefdll realization of the right to
health. In this regard, States parties are refaoelde Alma-Ata Declaration which pro-
claims that the existing gross inequality in thaltiestatus of the people, particularly
between developed and developing countries, asaseNithin countries, is politically,
socially and economically unacceptable and is,efloee, of common concern to all
countries.

39.To comply with their international obligations ielation to article 12, States
parties have to respect the enjoyment of the tightealth in other countries, and to
prevent third parties from violating the right ither countries, if they are able to in-
fluence these third parties by way of legal or fimdi means, in accordance with the
Charter of the United Nations and applicable iraéomal law. Depending on the avai-
lability of resources, States should facilitateesmscto essential health facilities, goods
and services in other countries, wherever possilnid, provide the necessary aid when
required. States parties should ensure that the tighealth is given due attention in
international agreements and, to that end, shootdider the development of further
legal instruments. In relation to the conclusiorotifer international agreements, States
parties should take steps to ensure that theseiinants do not adversely impact upon
the right to health. Similarly, States parties haweobligation to ensure that their ac-
tions as members of international organizations tike account of the right to health.
Accordingly, States parties which are members tdrivational financial institutions,
notably the International Monetary Fund, the Wdlank, and regional development
banks, should pay greater attention to the pratedif the right to health in influencing
the lending policies, credit agreements and internal measures of these institutions.

their representatives from disciplinary measuresétions properly taken by them in conformi-
ty with such a policy; and the provision of occupa&l health services with essentially preven-
tive functions. See ILO Occupational Safety andlthe@onvention, 1981 (No. 155) and Occu-
pational Health Services Convention, 1985 (No. 161)
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40. States parties have a joint and individual residitg, in accordance with the
Charter of the United Nations and relevant resohgiof the United Nations Gene-
ral Assembly and of the World Health Assembly, toperate in providing disaster
relief and humanitarian assistance in times of gamy, including assistance to refu-
gees and internally displaced persons. Each Statelds contribute to this task to the
maximum of its capacities. Priority in the provisiof international medical aid, distri-
bution and management of resources, such as safpotable water, food and medical
supplies, and financial aid should be given to hest vulnerable or marginalized
groups of the population. Moreover, given that salisgases are easily transmissible
beyond the frontiers of a State, the internatiocammunity has a collective
responsibility to address this problem. The ecowallyi developed States parties have
a special responsibility and interest to assisptharer developing States in this regard.

41. States parties should refrain at all times fronpdsing embargoes or similar
measures restricting the supply of another Statle adequate medicines and medical
equipment. Restrictions on such goods should neversed as an instrument of politic-
al and economic pressure. In this regard, the Cd@enrecalls its position, stated in
general comment No. 8, on the relationship betvesamomic sanctions and respect for
economic, social and cultural rights.

42.While only States are parties to the Covenantthansl ultimately accountable for
compliance with it, all members of society - indvals, including health professionals,
families, local communities, intergovernmental ameh-governmental organizations,
civil society organizations, as well as the privatsiness sector - have responsibilities
regarding the realization of the right to healttat&s parties should therefore provide
an environment which facilitates the dischargehese responsibilities.

Core obligations

43.In general comment No. 3, the Committee confirlret States parties have a
core obligation to ensure the satisfaction ofhatvery least, minimum essential levels
of each of the rights enunciated in the Covenardluding essential primary health
care. Read in conjunction with more contemporasgriiments, such as the Programme
of Action of the International Conference on Pofiala and Development, the

Alma-Ata Declaration provides compelling guidanae tbhe core obligations arising

from article 12. Accordingly, in the Committee’sw, these core obligations include at

least the following obligations:

(a) To ensure the right of access to health fagdjtgoods and services on a non-discri-
minatory basis, especially for vulnerable or maajired groups;

(b) To ensure access to the minimum essential fdodhais nutritionally adequate and
safe, to ensure freedom from hunger to everyone;

(c) To ensure access to basic shelter, housingamith8on, and an adequate supply of
safe and potable water;

(d) To provide essential drugs, as from time to tidedined under the WHO Action
Programme on Essential Drugs;

(e) To ensure equitable distribution of all heakhbilities, goods and services;

(f) To adopt and implement a national public healtiategy and plan of action, on the
basis of epidemiological evidence, addressing #adtin concerns of the whole popu-
lation; the strategy and plan of action shall beisi#el, and periodically reviewed, on
the basis of a participatory and transparent psp¢bsy shall include methods, such
as right to health indicators and benchmarks, bigtwprogress can be closely mon-
itored; the process by which the strategy and pfaaction are devised, as well as
their content, shall give particular attention fforalnerable or marginalized groups.
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44. The Committee also confirms that the following atdigations of comparable
priority:

(a) To ensure reproductive, maternal (prenatal dkagepost-natal) and child health
care;

(b) To provide immunization against the major iniiegs diseases occurring in the
community;

(c) To take measures to prevent, treat and conpideenic and endemic diseases;

(d) To provide education and access to informatiemcerning the main health
problems in the community, including methods ofverging and controlling them;

(e) To provide appropriate training for health parsgl, including education on health
and human rights.

45. For the avoidance of any doubt, the Committee @dsto emphasize that it is
particularly incumbent on States parties and o#togors in a position to assist, to pro-
vide “international assistance and cooperationeeisfly economic and technical”
which enable developing countries to fulfil theare and other obligations indicated in
paragraphs 43 and 44 above.

3. Violations

46. When the normative content of article 12 (Pais Bpplied to the obligations of
States parties (Part 1), a dynamic process isnsatotion which facilitates identifica-
tion of violations of the right to health. The folling paragraphs provide illustrations
of violations of article 12.

47.In determining which actions or omissions amowona violation of the right to
health, it is important to distinguish the inalyilitom the unwillingness of a State party
to comply with its obligations under article 12.itollows from article 12.1, which
speaks of the highest attainable standard of hesdtvell as from article 2.1 of the Co-
venant, which obliges each State party to takenmessary steps to the maximum of
its available resources. A State which is unwilltoguse the maximum of its available
resources for the realization of the right to Heatin violation of its obligations under
article 12. If resource constraints render it ingilole for a State to comply fully with
its Covenant obligations, it has the burden ofifyisg that every effort has neverthe-
less been made to use all available resources dispposal in order to satisfy, as a mat-
ter of priority, the obligations outlined above.should be stressed, however, that a
State party cannot, under any circumstances whatsog@istify its non-compliance
with the core obligations set out in paragraph B@va, which are non-derogable.

48. Violations of the right to health can occur thrbuge direct action of States or
other entities insufficiently regulated by Statdhie adoption of any retrogressive
measures incompatible with the core obligationseuritie right to health, outlined in
paragraph 43 above, constitutes a violation ofrifjlet to health. Violations through
acts of commissiorinclude the formal repeal or suspension of lefjmhanecessary for
the continued enjoyment of the right to healthhar &doption of legislation or policies
which are manifestly incompatible with pre-existidgmestic or international legal ob-
ligations in relation to the right to health.

49. Violations of the right to health can also ocdurotigh the omission or failure
of States to take necessary measures arising #gal bbligations. Violations through
acts of omissiorinclude the failure to take appropriate steps towahe full realization
of everyone’s right to the enjoyment of the highatsainable standard of physical and
mental health, the failure to have a national gotin occupational safety and health as
well as occupational health services, and therfaila enforce relevant laws.

50



Violations of the obligation to respect

50. Violations of the obligation to respect are th@tate actions, policies or laws
that contravene the standards set out in articleftBe Covenant and are likely to re-
sult in bodily harm, unnecessary morbidity and pragble mortality. Examples in-
clude the denial of access to health facilitiespdgoand services to particular indivi-
duals or groups as a result of de jure or de fdidorimination; the deliberate withhol-
ding or misrepresentation of information vital tealth protection or treatment; the
suspension of legislation or the adoption of lawpalicies that interfere with the en-
joyment of any of the components of the right taltie and the failure of the State to
take into account its legal obligations regarding tight to health when entering into
bilateral or multilateral agreements with othert&a international organizations and
other entities, such as multinational corporations.

Violations of the obligation to protect

51. Violations of the obligation to protect follow frothe failure of a State to take all
necessary measures to safeguard persons withinjutisdiction from infringements of
the right to health by third parties. This categogtudes such omissions as the failure to
regulate the activities of individuals, groups orporations so as to prevent them from vi-
olating the right to health of others; the faildoeprotect consumers and workers from
practices detrimental to health, e.g. by emplogadmanufacturers of medicines or food;
the failure to discourage production, marketing emasumption of tobacco, narcotics and
other harmful substances; the failure to proteanem against violence or to prosecute
perpetrators; the failure to discourage the coetinobservance of harmful traditional
medical or cultural practices; and the failureriaa or enforce laws to prevent the pollu-
tion of water, air and soil by extractive and mawtifiring industries.

Violations of the obligation to fulfil

52. Violations of the obligation to fulfil occur thrgh the failure of States parties to
take all necessary steps to ensure the realizafitre right to health. Examples include
the failure to adopt or implement a national heptilicy designed to ensure the right to
health for everyone; insufficient expenditure osatliocation of public resources which
results in the non-enjoyment of the right to healghindividuals or groups, particularly
the vulnerable or marginalized; the failure to ntonithe realization of the right to
health at the national level, for example by idgimg right to health indicators and
benchmarks; the failure to take measures to rethecamequitable distribution of health
facilities, goods and services; the failure to adopender-sensitive approach to health;
and the failure to reduce infant and maternal nlibrteates.

4. Implementation at the national level

Framework legislation

53. The most appropriate feasible measures to impletherright to health will vary
significantly from one State to another. Every &tas a margin of discretion in assessing
which measures are most suitable to meet its $pemitumstances. The Covenant,
however, clearly imposes a duty on each Stateki® whatever steps are necessary to
ensure that everyone has access to health fagilg@ods and services so that they can
enjoy, as soon as possible, the highest attairstelard of physical and mental health.
This requires the adoption of a national strateggrtsure to all the enjoyment of the right
to health, based on human rights principles whiefind the objectives of that strategy,
and the formulation of policies and correspondinghtr to health indicators and
benchmarks. The national health strategy shouldl idkntify the resources available to
attain defined objectives, as well as the mostefisttive way of using those resources.
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54. The formulation and implementation of nationalltimestrategies and plans of action
should respect, inter alia, the principles of n@tfimination and people’s participation. In
particular, the right of individuals and groupsprticipate in decision-making processes,
which may affect their development, must be angrtecomponent of any policy, pro-
gramme or strategy developed to discharge govertainehligations under article 12.
Promoting health must involve effective communityi@n in setting priorities, making
decisions, planning, implementing and evaluatingtsgies to achieve better health. Ef-
fective provision of health services can only b&uasd if people’s participation is secu-
red by States.

55.The national health strategy and plan of actionukh@lso be based on the
principles of accountability, transparency and pefedence of the judiciary, since good
governance is essential to the effective implemimteof all human rights, including
the realization of the right to health. In ordecteate a favourable climate for the reali-
zation of the right, States parties should take@mpate steps to ensure that the private
business sector and civil society are aware of,camgider the importance of, the right
to health in pursuing their activities.

56. States should consider adopting a framework laepterationalize their right to
health national strategy. The framework law shagthblish national mechanisms for
monitoring the implementation of national healttatgtgies and plans of action. It should
include provisions on the targets to be achievetitlaa time frame for their achievement;
the means by which right to health benchmarks cbeldchieved; the intended collabora-
tion with civil society, including health experthe private sector and international organ-
izations; institutional responsibility for the ingphentation of the right to health national
strategy and plan of action; and possible recopigeedures. In monitoring progress to-
wards the realization of the right to health, Stgiarties should identify the factors and
difficulties affecting implementation of their obéitions.

Right to health indicators and benchmarks

57.National health strategies should identify appiaiprright to health indicators
and benchmarks. The indicators should be designeuanitor, at the national and
international levels, the State party’s obligatiamgler article 12. States may obtain
guidance on appropriate right to health indicatavbjch should address different
aspects of the right to health, from the ongoingknaf WHO and the United Nations
Children’s Fund (UNICEF) in this field. Right to &léh indicators require disaggrega-
tion on the prohibited grounds of discrimination.

58.Having identified appropriate right to health irgliors, States parties are invi-
ted to set appropriate national benchmarks iniogldb each indicator. During the per-
iodic reporting procedure the Committee will engaga process of scoping with the
State party. Scoping involves the joint consideratby the State party and the Com-
mittee of the indicators and national benchmarkgkwvivill then provide the targets to
be achieved during the next reporting period. mftllowing five years, the State party
will use these national benchmarks to help moniimplementation of article 12.
Thereatfter, in the subsequent reporting processState party and the Committee will
consider whether or not the benchmarks have believatl, and the reasons for any
difficulties that may have been encountered.

Remedies and accountability

59. Any person or group victim of a violation of thight to health should have access
to effective judicial or other appropriate remediésoth national and international levels.
All victims of such violations should be entitleal ddequate reparation, which may take
the form of restitution, compensation, satisfaction guarantees of non-repetition.
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National ombudsmen, human rights commissions, coastorums, patients’ rights asso-
ciations or similar institutions should addresdations of the right to health.

60.The incorporation in the domestic legal order @éinational instruments reco-
gnizing the right to health can significantly enbarthe scope and effectiveness of re-
medial measures and should be encouraged in @$.cagorporation enables courts to
adjudicate violations of the right to health, ofeatst its core obligations, by direct refe-
rence to the Covenant.

61.Judges and members of the legal profession shmeildncouraged by States
parties to pay greater attention to violationshef tight to health in the exercise of their
functions.

62. States parties should respect, protect, facildatd promote the work of human
rights advocates and other members of civil sociétly a view to assisting vulnerable
or marginalized groups in the realization of thigght to health.

5. Obligations of actors other than States parties

63. The role of the United Nations agencies and progras, and in particular the
key function assigned to WHO in realizing the righhealth at the international, regional
and country levels, is of particular importanceisake function of UNICEF in relation to
the right to health of children. When formulatingdamplementing their right to health
national strategies, States parties should avainsielves of technical assistance and
cooperation of WHO. Further, when preparing theports, States parties should utilize
the extensive information and advisory service¥WfO with regard to data collection,
disaggregation, and the development of right tdtthézdicators and benchmarks.

64. Moreover, coordinated efforts for the realizatafnthe right to health should be
maintained to enhance the interaction among allattters concerned, including the
various components of civil society. In conformiyith articles 22 and 23 of the
Covenant, WHO, the International Labour Organizattbe United Nations Development
Programme, UNICEF, the United Nations Populatiomd;uhe World Bank, regional
development banks, the International Monetary Ftimel World Trade Organization and
other relevant bodies within the United Nationgesys should cooperate effectively with
States parties, building on their respective eigerin relation to the implementation of
the right to health at the national level, with daspect to their individual mandates. In
particular, the international financial institutignnotably the World Bank and the
International Monetary Fund, should pay greatemnditin to the protection of the right to
health in their lending policies, credit agreemetd structural adjustment programmes.
When examining the reports of States parties anil #bility to meet the obligations
under article 12, the Committee will consider tfeats of the assistance provided by all
other actors. The adoption of a human rights-basgproach by United Nations
specialized agencies, programmes and bodies wiitigrfacilitate implementation of the
right to health. In the course of its examinatidrStates parties’ reports, the Committee
will also consider the role of health professioasdociations and other non-governmental
organizations in relation to the States’ obligasiomder article 12.

65. The role of WHO, the Office of the United Natiddggh Commissioner for Re-
fugees, the International Committee of the Red §€JRed Crescent and UNICEF, as
well as non-governmental organizations and natiomedical associations, is of parti-
cular importance in relation to disaster relief dndnanitarian assistance in times of
emergencies, including assistance to refugeesrdadally displaced persons. Priority
in the provision of international medical aid, distition and management of resources,
such as safe and potable water, food and medipgliss, and financial aid should be
given to the most vulnerable or marginalized groofpthe population.
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Annex 2

Extracts from General Comment No. 17 on the Human Rhts
and intellectual property*®*

Adopted by Committee on Economic, Social and CaltRights, in November 2005

I. Introduction and basic premises

1. The right of everyone to benefit from the protectiof the moral and material
interests resulting from any scientific, literanyantistic production of which he or she
is the author is a human right, which derives fithie inherent dignity and worth of all
persons. This fact distinguishes article 15, palgrl (c), and other human rights from
most legal entitlements recognized in intellectui@perty systems. Human rights are
fundamental, inalienable and universal entitleméetsnging to individuals and, under
certain circumstances, groups of individuals anchonities. Human rights are fun-
damental as they are inherent to the human pessench, whereas intellectual proper-
ty rights are first and foremost means by whichtestaeek to provide incentives for
inventiveness and creativity, encourage the digsatioh of creative and innovative
productions, as well as the development of cultigiahtities, and preserve the integrity
of scientific, literary and artistic productiong filne benefit of society as a whole.

2. In contrast to human rights, intellectual propeigyts are generally of a tempor-
ary nature, and can be revoked, licensed or agbigngomeone else. While under most
intellectual property systems, intellectual propeaights, often with the exception of
moral rights, may be allocated, limited in time aswbpe, traded, amended and even
forfeited, human rights are timeless expressionfsimlamental entitiements of the hu-
man person. Whereas the human right to benefit fteprotection of the moral and
material interests resulting from one’s scientifitgerary and artistic productions safe-
guards the personal link between authors and ¢theations and between peoples, com-
munities, or other groups and their collective wdt heritage, as well as their basic
material interests which are necessary to enalifoeito enjoy an adequate standard
of living, intellectual property regimes primarilgrotect business and corporate in-
terests and investments. Moreover, the scope dégion of the moral and material
interests of the author provided for by article p&ragraph 1 (c), does not necessarily
coincide with what is referred to as intellectualogerty rights under national
legislation or international agreemetfts.

¥ The full title is: The right of everyone to bendfiom the protection of the moral and material
interests resulting from any scientific, literanyastistic production of which he or she is the au-
thor (article 15, paragraph 1 (c), of the CovenBAE.12/GC/17):
http:/Aww.unhchr.ch/tbs/doc.nsf/(Symbol)/b664b 2:880f77¢c125710e0034cded?Opendocument .

82Relevant international instruments include, infe, dhe Paris Convention for the Protection of
Industrial Property, as last revised in 1967; tieen® Convention for the Protection of Literary
and Artistic Works, as last revised in 1979; theednational Convention for the Protection of
Performers, Producers of Phonograms and BroadgaStiganizations (Rome Convention); the
WIPO Copyright Treaty; the WIPO Performances andri@grams Treaty (which, inter alia,
provides international protection for performers‘ekpressions of folklore”), the Convention
on Biological Diversity; the Universal Copyright @eention, as last revised in 1971; and the
Agreement on Trade related Aspects of Intellectiaperty Rights (TRIPS Agreement) of
WTO.
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3. Itis therefore important not to equate intellettproperty rights with the human
right recognized in article 15, paragraph 1 (c)) (...

4. The right to benefit from the protection of thenalcand material interests result-
ing from one’s scientific, literary and artisticggluctions seeks to encourage the active
contribution of creators to the arts and scienaes @ the progress of society as a
whole. As such, it is intrinsically linked to thé¢her rights recognized in article 15 of
the Covenant, i.e. the right to take part in cualklife (art. 15, para. 1 (a)), the right to
enjoy the benefits of scientific progress and jiglizations (art. 15, para. 1 (b)), and the
freedom indispensable for scientific research aedtove activity (art. 15, para. 3). The
relationship between these rights and article aBagraph 1 (c), is at the same time mu-
tually reinforcing and reciprocally limitative. THamitations imposed on the right of
authors to benefit from the protection of the manadl material interests resulting from
their scientific, literary and artistic productioby virtue of these rights will partly be
explored in this general comment, partly in segaggneral comments on article 15,
paragraphs 1 (a) and (b) and 3, of the Covenant Amterial safeguard for the free-
dom of scientific research and creative activityagnteed under article 15, paragraph
3 and article 15, paragraph 1 (c), also has anamndimension and is, therefore,
closely linked to the rights to the opportunitydgain one’s living by work which one
freely chooses (art. 6, para. 1) and to adequaterneration (art. 7 (a)), and to the hu-
man right to an adequate standard of living (akt.dara. 1). Moreover, the realization
of article 15, paragraph 1 (c), is dependent ondhjeyment of other human rights
guaranteed in the International Bill of Human Rgland other international and re-
gional instruments, such as the right to own prigpatone as well as in association
with others®, the freedom of expression including the freedorsetek, receive and im-
part information and ideas of all kinds, the rightthe full development of the human
personality, and rights of cultural participatiancluding cultural rights of specific

groups. (...)

Il. Normative content of article 15, paragraph 1 (¢

6. Article 15, paragraph 1, enumerates, in threegrapds, three rights covering
different aspects of cultural participation, indhgl the right of everyone to benefit
from the protection of the moral and material iagts resulting from any scientific, li-
terary or artistic production of which he or shehie author (art. 15, para. 1 (c)), wi-
thout explicitly defining the content and scopetu$ right. Therefore, each of the ele-
ments of article 15, paragraph 1 (c), requiregjmegation.

Elements of article 15, paragraph 1 (c)

“Author”

7. The Committee considers that only the “author'mely the creator, whether
man or woman, individual or group of individual$,szientific, literary or artistic pro-
ductions, such as, inter alia, writers and artisas, be the beneficiary of the protection
of article 15, paragraph 1 (c). This follows frohetwords “everyone”, “he” and “au-
thor”, which indicate that the drafters of thaice seemed to have believed authors of
scientific, literary or artistic productions to hatural persons, without at that time rea-
lizing that they could also be groups of individkiaUnder the existing international

183 See article 17 of the Universal Declaration of HanRights; article 5 (d) (v) of the Interna-
tional Convention on the Elimination of All Form$ Racial Discrimination; article 1 of Pro-
tocol No. 1 to the Convention for the ProtectionHrfman Rights and Fundamental Freedoms
(European Convention on Human Rights); article 2the American Convention on Human
Rights; and article 4 of the African Charter on Humand Peoples’ Rights (Banjul Charter).
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treaty protection regimes, legal entities are ideth among the holders of intellectual
property rights. However, as noted above, theiitlentents, because of their different
nature, are not protected at the level of humantsig

8. Although the wording of article 15, paragraph }, ¢enerally refers to the indi-
vidual creator (“everyone”, “he”, “author”), thegtt to benefit from the protection of
the moral and material interests resulting from’'sseientific, literary or artistic pro-
ductions can, under certain circumstances, alsenf®yed by groups of individuals or
by communities.

“Any scientific, literary or artistic production”

9. The Committee considers that “any scientific,rétg or artistic production”, wi-
thin the meaning of article 15, paragraph 1 (dereeto creations of the human mind,
that is to “scientific productions”, such as scifinfpublications and innovations, inclu-
ding knowledge, innovations and practices of ind@es and local communities, and
“literary and artistic productions”, such as, intdia, poems, novels, paintings, sculp-
tures, musical compositions, theatrical and cinegraiphic works, performances and
oral traditions.

“Benefit from the protection”

10. The Committee considers that article 15, paragfdafi), recognizes the right of
authors to benefit from some kind of protectiortted moral and material interests re-
sulting from their scientific, literary or artistjgroductions, without specifying the mo-
dalities of such protection. In order not to renthés provision devoid of any meaning,
the protection afforded needs to be effective susag for authors the moral and mate-
rial interests resulting from their productions.\wéwer, the protection under article 15,
paragraph 1 (c), need not necessarily reflecteatel land means of protection found in
present copyright, patent and other intellectuapprty regimes, as long as the protec-
tion available is suited to secure for authorsrioeal and material interests resulting
from their productions, as defined in paragraph#l below.

11. The Committee observes that, by recognizing thlet of everyone to “benefit
from the protection” of the moral and material net&s resulting from one’s scientific,
literary or artistic productions, article 15, paragh 1 (c), by no means prevents States
parties from adopting higher protection standandisternational treaties on the protec-
tion of the moral and material interests of authmrsn their domestic laws, provided
that these standards do not unjustifiably limit émgoyment by others of their rights un-
der the Covenant.

“Moral interests”

12. The protection of the “moral interests” of authai@s one of the main concerns
of the drafters of article 27, paragraph 2, ofltiméversal Declaration of Human Rights:
“Authors of all artistic, literary, scientific woskand inventors shall retain, in addition
to just remuneration of their labour, a moral righttheir work and/or discovery which
shall not disappear, even after such a work sl become the common property of
mankind.*®* Their intention was to proclaim the intrinsicalhersonal character of
every creation of the human mind and the ensuinglde link between creators and
their creations.

13.In line with the drafting history of article 27agagraph 2, of the Universal De-
claration of Human Rights and article 15, paragraple), of the Covenant, the Com-
mittee considers that “moral interests” in artit paragraph 1 (c), include the right of

164 Commission on Human Rights, second session, Reptne Working Group on the Declara-
tion on Human Rights, E/CN.4/57, 10 December 194¢ge 15.
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authors to be recognized as the creators of thensfic, literary and artistic produc-
tions and to object to any distortion, mutilationather modification of, or other dero-
gatory action in relation to, such productions, akhiwould be prejudicial to their
honour and reputation. (...)

“Material interests”

15. The protection of “material interests” of authamsarticle 15, paragraph 1 (c),
reflects the close linkage of this provision wilte tright to own property, as recognized
in article 17 of the Universal Declaration of HumRights and in regional human
rights instruments, as well as with the right off amorker to adequate remuneration
(art. 7 (a)). Unlike other human rights, the mateinterests of authors are not directly
linked to the personality of the creator, but citntte to the enjoyment of the right to an
adequate standard of living (art. 11, para. 1).

16.The term of protection of material interests undsicle 15, paragraph 1 (c),
need not extend over the entire lifespan of anautRather, the purpose of enabling
authors to enjoy an adequate standard of livingatem be achieved through one time
payments or by vesting an author, for a limitedqukof time, with the exclusive right
to exploit his scientific, literary or artistic pfaction.

“Resulting”

17. The word “resulting” stresses that authors dydpefit from the protection of
such moral and material interests which are diyeggherated by their scientific, litera-
ry or artistic productions. (...)

Ill. States Parties obligations
General legal obligations

28. The right of everyone to benefit from the petitn of the moral and material
benefits resulting from any scientific, literary atistic production of which he or she
is the author, like all human rights, imposes thigees or levels of obligations on
States parties: the obligations to respect, pratedtfulfil. (...)

Specific legal obligations

30. States parties are under an obligation to ottpe human right to benefit from
the protection of the moral and material interedtswuthors by, inter alia, abstaining
from infringing the right of authors to be recogrdzas the creators of their scientific,
literary or artistic productions and to object tyalistortion, mutilation or other modi-
fication of, or other derogatory action in relatitm their productions that would be
prejudicial to their honour or reputation. Statestips must abstain from unjustifiably
interfering with the material interests of authaomhich are necessary to enable those
authors to enjoy an adequate standard of living.

31. Obligations to protect include the duty of 8saparties to ensure the effective
protection of the moral and material interests wthars against infringement by third
parties. In particular, States parties must pretieind parties from infringing the right
of authors to claim authorship of their scientifiterary or artistic productions, and
from distorting, mutilating or otherwise modifyingr taking any derogatory action in
relation to such productions in a manner that wdaddprejudicial to the author’s ho-
nour or reputation. Similarly, States parties éskged to prevent third parties from in-
fringing the material interests of authors resgltirom their productions. To that effect,
States parties must prevent the unauthorized usscieftific, literary and artistic
productions that are easily accessible or reprddieichrough modern communication
and reproduction technologies, e.g. by establiskiyrsgems of collective administration
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of authors’ rights or by adopting legislation retpug users to inform authors of any use
made of their productions and to remunerate theeywately. States parties must en-
sure that third parties adequately compensate eufbo any unreasonable prejudice
suffered as a consequence of the unauthorizedfuiseioproductions.

32. With regard to the right to benefit from thetection of the moral and material
interests resulting from any scientific, literary artistic production of indigenous
peoples, States parties should adopt measuresstweetine effective protection of the
interests of indigenous peoples relating to theadpctions, which are often expres-
sions of their cultural heritage and traditionabWwhedge. In adopting measures to pro-
tect scientific, literary and artistic production$ indigenous peoples, States parties
should take into account their preferences. Suokeption might include the adoption
of measures to recognize, register and protednttieidual or collective authorship of
indigenous peoples under national intellectual prgp rights regimes and should
prevent the unauthorized use of scientific, litgrand artistic productions of indige-
nous peoples by third parties. In implementing ¢hg®tection measures, States parties
should respect the principle of free, prior andinfed consent of the indigenous au-
thors concerned and the oral or other customamdaf transmission of scientific, lite-
rary or artistic production; where appropriate,yttghould provide for the collective
administration by indigenous peoples of the beselérived from their productions.

33. States parties in which ethnic, religious ogliistic minorities exist are under
an obligation to protect the moral and materiatriests of authors belonging to these
minorities through special measures to preservedistinctive character of minority
cultures!®

34. The obligation to fulfil (provide) requires &ta parties to provide administra-
tive, judicial or other appropriate remedies inesrtb enable authors to claim the moral
and material interests resulting from their scftiiterary or artistic productions and
to seek and obtain effective redress in casesotdtion of these interests. States parties
are also required to fulfil (facilitate) the rigint article 15, paragraph 1 (c), e.g. by ta-
king financial and other positive measures whidiliftate the formation of professional
and other associations representing the moral atérial interests of authors, inclu-
ding disadvantaged and marginalized authors, & With article 8, paragraph 1 (a), of
the Covenant. The obligation to fulfil (promote)yuires States parties to ensure the
right of authors of scientific, literary and ariisproductions to take part in the conduct
of public affairs and in any significant decisioraking processes that have an impact
on their rights and legitimate interests, and tastidt these individuals or groups or
their elected representatives prior to the adopdibany significant decisions affecting
their rights under article 15, paragraph 1 (c).

Related obligations

35. The right of authors to benefit from the préitat of the moral and material in-
terests resulting from their scientific, literanydaartistic productions cannot be isolated
from the other rights recognized in the CovenatdteS parties are therefore obliged to
strike an adequate balance between their obligatimnler article 15, paragraph 1 (c),
on one hand, and under the other provisions oCilvenant, on the other hand, with a
view to promoting and protecting the full rangerights guaranteed in the Covenant. In
striking this balance, the private interests ohatg should not be unduly favoured and

% See article 15, paragraph 1 (c), of the Covenaat] in conjunction with article 27 of the Inter-
national Covenant on Civil and Political RightseS#so UNESCO, General Conference, nine-
teenth session, Recommendation on ParticipatiothéyPeople at Large in Cultural Life and
Their Contribution to It, adopted on 26 November@.8at paragraph | (2) (f).
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the public interest in enjoying broad access tar theoductions should be given due
consideration. States parties should thereforerertbat their legal or other regimes for
the protection of the moral and material interesssilting from one’s scientific, literary
or artistic productions constitute no impedimenttheir ability to comply with their
core obligations in relation to the rights to fobealth and education, as well as to take
part in cultural life and to enjoy the benefitssafentific progress and its applications,
or any other right enshrined in the Covenant. Utily, intellectual property is a social
product and has a social function. States parties have a duty to prevent unreason-
ably high costs for access to essential mediciplesit seeds or other means of food
production, or for schoolbooks and learning matgrittom undermining the rights of
large segments of the population to health, foatletucation. Moreover, States parties
should prevent the use of scientific and technicagress for purposes contrary to hu-
man rights and dignity, including the rights te|ihealth and privacy, e.g. by excluding
inventions from patentability whenever their comaigization would jeopardize the
full realization of these right§® States parties should, in particular, considewhat
extent the patenting of the human body and itsspaduld affect their obligations
under the Covenant or under other relevant intemalk human rights instrument.
States parties should also consider undertakingahumghts impact assessments prior
to the adoption and after a period of implementatiblegislation for the protection of
the moral and material interests resulting from'oreeientific, literary or artistic
productions. (...)

VI. Obligations of actors other than States Parties

55. While only States parties to the Covenant a&td hccountable for compliance
with its provisions, they are nevertheless urgedotasider regulating the responsibility
resting on the private business sector, privateare institutions and other non State
actors to respect the rights recognized in arfileparagraph 1 (c), of the Covenant.

56. The Committee notes that, as members of inierrs organizations such as
WIPO, UNESCO, the Food and Agriculture Organizatithe United Nations (FAO),
the World Health Organization (WHO), and the Wollchde Organization (WTO),
States parties have an obligation to take whateeasures they can to ensure that the
policies and decisions of those organizations areonformity with their obligations
under the Covenant, in particular the obligatioostained in articles 2, paragraph 1,
15, paragraph 4, 22 and 23 concerning internatiassistance and cooperation.

57. United Nations organs, as well as specializggheies, should, within their
fields of competence and in accordance with agi@2 and 23 of the Covenant, take
international measures likely to contribute to éffective implementation of article 15,
paragraph 1 (c). In particular, WIPO, UNESCO, FARHO and other relevant agen-
cies, organs and mechanisms of the United Natiom<aled upon to intensify their
efforts to take into account human rights pringpknd obligations in their work
concerning the protection of the moral and matebahefits resulting from one’s
scientific, literary and artistic productions, inaperation with the Office of the High
Commissioner for Human Rights.

16 Cf, article 27, paragraph 2, of the WTO TRIPS Agreement
167See article 4 of the UNESCO Universal Declaratiortie Human Genome and Human Rights,
although this instrument is not as such legallydhbig.
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Annex 3

Declaration of Alma-Ata*®®
Adopted by WTO Member States,“iSeptember 1978

The International Conference on Primary Health Careeting in Alma-Ata this
twelfth day of September in the year Nineteen heddind seventy-eight, expressing
the need for urgent action by all governmentshedlith and development workers, and
the world community to protect and promote the theaf all the people of the world,
hereby makes the following Declaration

I. The Conference strongly reaffirms that health, Whgca state of complete phys-
ical, mental and social wellbeing, and not merélky absence of disease or infirmity, is
a fundamental human right and that the attainmérth® highest possible level of
health is a most important world-wide social go&loge realization requires the action
of many other social and economic sectors in aufdio the health sector.

Il. The existing gross inequality in the health statuthe people particularly between
developed and developing countries as well as mvitbuntries is politically, socially and
economically unacceptable and is, therefore, ofmomconcern to all countries.

Ill. Economic and social development, based on a Neswmational Economic Or-
der, is of basic importance to the fullest attaintref health for all and to the reduction
of the gap between the health status of the devejopnd developed countries. The
promotion and protection of the health of the peaplessential to sustained economic
and social development and contributes to a bettality of life and to world peace.

IV. The people have the right and duty to participatidvidually and collectively
in the planning and implementation of their heattne.

V. Governments have a responsibility for the healtlthefr people which can be
fulfilled only by the provision of adequate heaithd social measures. A main social
target of governments, international organizatiand the whole world community in
the coming decades should be the attainment bgealples of the world by the year
2000 of a level of health that will permit themléad a socially and economically pro-
ductive life. Primary health care is the key tamihg this target as part of develop-
ment in the spirit of social justice.

VI. Primary health care is essential health care basegractical, scientifically
sound and socially acceptable methods and techpalagle universally accessible to
individuals and families in the community throuditeit full participation and at a cost
that the community and country can afford to mamgd every stage of their develop-
ment in the spirit of selfreliance and self-deteration. It forms an integral part both of
the country's health system, of which it is thet@rfunction and main focus, and of
the overall social and economic development ofcivamunity. It is the first level of
contact of individuals, the family and communityttwihe national health system bring-
ing health care as close as possible to where @divpl and work, and constitutes the
first element of a continuing health care process.

VII. Primary health care:

1. reflects and evolves from the economic conditiand sociocultural and political
characteristics of the country and its commundies is based on the application of the rel-
evant results of social, biomedical and healthiseswesearch and public health experience;

18 Cf. http://www.who.int/hpr/NPH/docs/declaration_alata.pdf .
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2. addresses the main health problems in the cortynynoviding promotive, pre-
ventive, curative and rehabilitative services adtugly;

3. includes at least: education concerning prewvgiliealth problems and the me-
thods of preventing and controlling them; promotadrfood supply and proper nutri-
tion; an adequate supply of safe water and basiitasi@n; maternal and child health
care, including family planning; immunization aggtithe major infectious diseases;
prevention and control of locally endemic diseasgmgropriate treatment of common
diseases and injuries; and provision of essentigjs]

4. involves, in addition to the health sector,rallted sectors and aspects of natio-
nal and community development, in particular adtize, animal husbandry, food,
industry, education, housing, public works, commoations and other sectors; and de-
mands the coordinated efforts of all those sectors;

5. requires and promotes maximum community andviddal self-reliance and
participation in the planning, organization, openmatand control of primary health care,
making fullest use of local, national and otherilatde resources; and to this end deve-
lops through appropriate education the ability@hmunities to participate;

6. should be sustained by integrated, functiona autually supportive referral
systems, leading to the progressive improvemembuoiprehensive health care for all,
and giving priority to those most in need;

7.relies, at local and referral levels, on healtbrkers, including physicians,
nurses, midwives, auxiliaries and community worlessapplicable, as well as traditio-
nal practitioners as needed, suitably trained #gaad technically to work as a health
team and to respond to the expressed health né#us community.

VIII. All governments should formulate national policisgategies and plans of
action to launch and sustain primary health carpaas of a comprehensive national
health system and in coordination with other sect@o this end, it will be necessary to
exercise political will, to mobilize the country'ssources and to use available external
resources rationally.

IX. All countries should cooperate in a spirit of parship and service to ensure
primary health care for all people since the attant of health by people in any one
country directly concerns and benefits every ottmuntry. In this context the joint
WHO/UNICEF report on primary health care constisutiesolid basis for the further de-
velopment and operation of primary health careughout the world.

X. An acceptable level of health for all the peoplé¢hefworld by the year 2000 can be
attained through a fuller and better use of thddgresources, a considerable part of which
is now spent on armaments and military conflictgefiuine policy of independence, peace,
détente and disarmament could and should releal#oadl resources that could well be
devoted to peaceful aims and in particular to tbeelaration of social and economic
development of which primary health care, as aerdiss part, should be allotted its proper
share. The International Conference on Primarythi€2ére calls for urgent and effective
national and international action to develop anglément primary health care throughout
the world and particularly in developing countiies spirit of technical cooperation and in
keeping with a New International Economic Orderutges governments, WHO and
UNICEF, and other international organizations, el as multilateral and bilateral agencies,
nongovernmental organizations, funding agenci¢$eallth workers and the whole world
community to support national and international wotment to primary health care and to
channel increased technical and financial suppdtt particularly in developing countries.
The Conference calls on all the aforementionedHalmorate in introducing, developing and
maintaining primary health care in accordance wighspirit and content of this Declaration.
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Annex 4

Main reference websites and instances to which omeay recur

MAIN REFERENCE WEBSITES

World Health Organization: www.who.int

Office of the High Commissionner for Human Rightsvw.ohchr.org
Inter-American Commission on Human Rights: www.c@ds.org
African Union: www.africa-union.org

African Commission on Human and People’s Rightswaehpr.org
Council of Europe: www.coe.int

European Union: http://europa.eu.int

United Nations Children’s Fund (Unicef): www.uniaag

United Nations Program on HIV/AIDS: www.unaids.org

United Nations Environment Program: www.unep.org

People’s Health Movement: www.phmovement.org

International Baby Food Action Network: www.ibfargo

Corporate Accountability International (formerlyfact”): www.stopcorporateabuse.org
Medact: www.medact.org

Global Health Watch: www.ghwatch.org

Global Equity Gauge Alliance: www.gega.org.za

Centro de estudios y asesoria en salud: www.cedsme
Médecins sans frontieres (Doctors Without Bordexsyw.msf.org
Médecins du monde: www.medecinsdumonde.org

INSTANCES TO WHICH ONE MAY RECUR

At the international level

Committee on Economic, Social and Cultural RightsCESCR (to request information)
Office of the High Commissioner for Human Rights

Mr. Alexandre Tikhonov, Secretary

Avenue de la Paix 8-14, CH-1211 Geneva 10, Swinelrl

Tel.: +41 (0)22 917-93-21 Fax: +41 (0)2279D-46/22

E-mail: atikhonov@ohchr.org

Committee on the Elimination of Discrimination Against Women, CEDAW (to file
complaints and request information)

United Nations

2 UN Plaza, DC2-12th Floor, New York, NY, 10017,AJS

Fax:+1 212 963-3463

E-mail: daw@un.org Web: http://www.un.org/wometich/daw

Committee on the Elimination of Racial Discrimination, CERD (to file complaints
and request information)

Office of the High Commissioner for Human Rights

avenue de la Paix 8-14, CH-1211 Geneva 10, Swétzer]

Fax: + 41 (0)22 917-90-22

E-mail: nprouvez@ohchr.org

Committee on the Rights of the Child,CRC (to request information)

Office of the High Commissioner for Human Rights

avenue de la Paix 8-14, CH-1211 Geneva 10, Swétzer]

Fax: + 41 (0)22 917-90-22. E-mail: pdavid@ohaty
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Committee on Migrant Workers, CMW (to request information at the moment)
Office of the High Commissioner for Human Rights

avenue de la Paix 8-14, CH-1211 Geneva 10, Swatzerl

Fax:+41 (0)22 917-90-22

E-mail : cedelenbos@ohchr.org

Human Rights Committee,HRC (to file complaints and request information)
Office of the High Commissioner for Human Rights

avenue de la Paix 8-14, CH-1211 Geneva 10, Sw4tzerl

Fax: + 41 (0)22 917-90-22

Mr. Paul Hunt, Special Rapporteur of the Human Rights Councithenright to health
(to file complaints and request information)

Office of the High Commissioner for Human Rights

avenue de la Paix 8-14, CH-1211 Geneva 10, Swatzerl

Fax: + 41 (0)22 917-90-06

E-mail: urgent-action@ohchr.org

At the regional level

Secretariat of the African Commission on Human andPeople’s Rights(to file
complaints and request information)

avenue Kairaba, P.O. Box 673, Banjul, Gambia

Tel.: + 220 439-2962 Fax: + 220 439-0764

E-mail: achpr@achpr.org

Inter-American Commission on Human Rights (to file complaints and request
information)

Organization of American States

1889 F Street, N.W., Washington, D.C. 20006, USA

Fax: +1 202 458-3992

E-mail: cidhoea@oas.org

European Committee of Social Rightgto file collective complaints and request infotima)
Secretariat of the European Social Charter

Directorate General of Human Rights — DGII

F-67075 Strasbourg Cedex, France

Tel.: + 33 (0)3-88-41-32-58 Fax: + 33 (0)34€B-37-00

E-mail: social.charter@coe.int Web: http://wweednt/

PHM PRESENTATION

The People’s Health Movement (PHM) has its roots deep in the grassroots
people’'s movement and owes its genesis to many health networks and
activists who have been concerned by the growing inequities in health over
the last 25 years. The PHM calls for a revitalisation of the principles of the
Alma-Ata Declaration which promised Health for All by the year 2000 and
complete revision of international and domestic policy that has shown to
impact negatively on health status and systems.

People's Health Movement can be contacted through the global secretariat.

Mailing address:

People’s Health Movement Secretariat (Global)
C/O AHED, # 17, Beirut St. Apt. 3/501

Heliopolis, Cairo, Egypt

More on the website : http://www.phmovement.org
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