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A. INTRODUCTION

By publishing his report on the reform of the Udit¥ations, on the 2'lof MarcH, the UN
Secretary-General Kofi Annan caused quite a stntitled ‘In Larger Freedom: towards
development, security and human rights for all' ttieument starts impressively, however,
the contents hardly live up to the title’s promise.

In fact, although the Secretary-General wishesnidettake a complete reform of the United
Nations system, a careful reading of his reportshtihat his proposals do not address any of
the UN’s fundamental problems.

The proposals concerning the enlargement of thergcouncil amount to mere cosmetic
measures and do nothing to further its democrabizat

Regarding his vision for development, Kofi Annanisfdao mention the triumvirate of the
IMF/WTO/World Bank that dictates the economic petcof member states, the consequences of
which undermine state sovereignty and are catdstrégr the majority of humanity.

Finally, it seems that the UN human rights mechaaisvill ultimately bear the burden of all
this shuffling.

Moreover, the ratification process for these praposs difficult questionable, given how the
Secretary-General is pressing member states ta &oproposals as rapidly as possible so
that he can submit them to heads of state whenriest in New York in September at the
follow-up meeting to the Millennium Summit. Now,vgn the issues, it is necessary that the
people debate the reform proposals and that tleennefnot remain the exclusive preserve of
the diplomats.

Of course, it is widely acknowledged that the UtitBations is in need of refofm
Nevertheless, it seems to us that the proposedmsfare inadequate.

Before analyzing the Secretary-General’s proposats suggesting others for the reform of
the United Nations, an overview of the currentatiton of the Security Council is necessary.

B. ASESSMENT OF THE SITUATION

On the 26th June 1945 representatives of 51 Ssategted the United Nations Charter. On
24th October that same year, the UN was foundetivdzan these two dates, during the month
of August, the United States, one of the main drafiof the Charter and founders of the
organization, dropped an atomic bomb upon Hiroshamd another upon Nagasaki. These
crimes are amongst the most atrocious in Histocabse they were not military necessary, as
recognized later by Eisenhower. They destroyed ppulation knowingly. Survivors have
suffered important consequences due to radioagswtfects, many of them died some years
later after terrible agony.

The UN'’s double face is drawn from now on: on time dnand the speech, on the other the
practice, which runs usually counter to the speech.

1 In Larger Freedom: towards development, secuitst human rights for all’ (A/59/2005).
2 *ONU: droits pour tous ou loi du plus fort? Regardilitants sur les Nations Unies’ ed. CETIM, Jayu2005.



Contradictions between the speech and the praatieenot alien to the Charter or to the
Organization. The preamble and several articleglaia a set of principles and rights of
universal range, while the part that tackles thganization’s functioning is the denial of such
principles and establishes the planetary dominatfo@reat Powers that came out victorious
from the Second World War.

Among the UN’s organs, the Security Council gathiegether the most important part of the
institution’s power as it is entrusted of maintamipeace and security in the world, the main
purpose of the UN. As “executive” organ, its delmas and malfunctions affect the whole

system of the United Nations, thus tarnishingmsgge in front of the public opinion. This is

the reason why we will concentrate on the Sec@iyncil’s functioning in this assessment
of the situation.

The Security Council

The hegemony of Big Powers that came out victoritosn the Second World War is
reflected on the functioning of the Security Colireibody thought for a bipolar world in the
context of the cold war.

Chapters V, VI and VII of the United Nations Chareal with the composition and
functions of the Security Council. According toield 23 of the Charter, the Council consists
of five permanent members: China, France, the $&imon, the United Kingdom, and the
United States, and ten non-permanent members. Rennmembers enjoy a right wéto or,

to be more precise, each decision is submittetidaule ofunanimity of the five permanent
members, which is necessary to adopt fundamentasides of the Council (article 27.3 of
the Charter) Article 25 establishes the compulsory character &l States of decisions
adopted by the Security Council. Finally ChaptersaNd VIl of the Charter set the Council’s
mechanisms of action in order to comply with itsssnon of “primary responsibility for the
maintenance of international peace and security”stai®d in article 24.

These norms, when giving a special and privilegatus to five member states, run counter
to a fundamental principle that is set also incétR of the Charter: th&overeign equalityof
all member states of the United Nations.

1. The coup d’Etat in the Security Council’s bosom

The split of the Soviet Union (USSR) at the end18®1 transformed the bipolar world,
leaving aside non-aligned countries, into a unip@larld. The disintegration of the USSR
rendered obsolete article 23.1 of the Charter, iitbe USSR appeared as a permanent
member of the Security Council and article 27.atiefy to affirmative vote (named right of
veto) of the Security Council’s five permanent memsb Once the USSR had disappeared,
the principle of unanimity of the five permanentmieers became impossible to apply.

That was the historic, politic and legal momenpt an end to the Yalta agreements of 1945,
that shared out the world among the five powerstiqudarly between the USA and the

% According to article 27.3, a Security Council fesion, that does not tackle procedural mattergdsethe
affirmative vote of its five permanent members. This is therpretation given by the five Great Powers (who
had always the last word regarding the Charteradtithig) during the preparatory works of the SannErsco
Conference in 1945. Meanwhile, after 1946, they ifredi de factothe article and resolutions that tackled
fundamental issues were adopted despite the alostefta permanent member. See Georges Dengroit de
veto dans I'Organisation des Nations Uni&sl. Pedone, Paris, 1952, pp. 117 and foll.



USSR, to the detriment of the sovereignty and detérmination of other States of the planet.

But this was not done this way. On the contraryttom 24" December 1991, Boris Eltsin
addressed a letter to the Secretary-General of/MhePérez de Cuéllar, to let him know that
Russia, with the support of the Community of Indefent States (the former members of the
Soviet Union), was taking the place of the USSRhall the rights and duties, in the Security
Council as well as in all other United Nations itugions.

That was a real coup d’Etat in the United Nation’sbosom.By accepting that Russia took the
place of the USSR, article 4 of the Charter refatmadhesion procedure to the United Nations
was violated as well as General Assembly resolution of 1947TC(&212) that prohibits the
application of the principle of State Successiothocondition of member of the UN. The right
procedure has been applied in other similar cdsasinstance, after the disintegration of the
Federal Republic of Yugoslavia and the divisiorCaechoslovakia, successor States applied for
their admission to the UN and were admitted byGleaeral Assembly. On the contrary, Russia
took the place of the USSR at the d&lfactoand, what is worse, at the Security Council with a
rights and privileges inherent to the condition pErmanent member, without notice, nor
consultation, nor resolution by the General Assgrabthe Security Council. The only document
that exists as a basis for the presence of thadRussederation at the Security Council is the fette
by B. Eltsin of 24 December 1991 addressed to the UN Secretary-Genera

2. The sliding of the Security Council towardsdidity

In December 1991, the western Big Powers, led byuhited States, considered that with the
coup d’Etat in the bosom of the Security Council, they had fein to put the Council
completely into their service and violate interoaéil law in its name, to create new
institutions, change the existent ones and modify iregressive manner the international
norms according to their interests.

Since then, one can consider that the Security Couaih resolutions adopted under article
27.3 of the Charter lack legitimacy. The object osuch resolutions is consequently also
marked with this illegitimacy.

Moreover, the Council has adopted many resolutionthe context of Chapter VII of the
Charter (threats to peace) by using it arbitraolgxceed the powers conferred by the Charter
within this specific field (“the specific powersagited to the Council...” states article 24.2).

This is about, for instance, creating (invoking silsaly Chapter VII of the Charter) “ad hoc”
courts for the former Yugoslavia and Rwanda. Howereating international tribunals are
not among powers of the Security Council.

Resolution 687 adopted in April 1991 at the end of the Gulf Wlats Security Council to
claim for it powers of international justice-makexkceeding in the field of competence of the
International Court of Justice, the United Natiqudicial organ. In fact, in this resolution, the
Security Council condemned Iraq to pay compenssat@m set the amounts and conditions.

Afterwards there has been a real avalanche oftiliegte resolutions by the Security Council,
arbitrary and contrary to international law, leagias a consequence, to the configuration of a
de factoworldwide government, a government that gathemadive, executive and judicial

“ At that time the Soviet Union was represented kyahe, Belarus and the USSR which was also a pegnia
member of the Security Council.



functions just like any dictatorship in the Thirdovid which are —with very good reason-
stigmatised.

Here there are the most recent Security Counalluésns that have these features:

Resolutions 1368 and 1378f 12 and 28 September 2001, adopted in the scb@apter

VIl of the Charter, deal with legitimate self-defen (“inherent right of individual or
collective self-defence in accordance with the @rgrin order to try to give an international
juridical legitimacy to the bombings of Afghanistamhis has no sense at all, because
legitimate self-defence is the immediate respoasmtaggressor, in order to put an end to the
aggression where it is taking place. Attacking rleaed somewhere else a territory that
presumably is the aggressors’ operations base s, an armed attack in reprisal, if not a
pure and simple aggression, forbidden by internatitaw.

Resolution 1422of July 2002, renewed in 2003 bgsolution 1487 By this resolution, the
Security Council orders the International CrimiQadurt to refrain, for twelve months, from
investigating the charges against residents oeSthiat are not a party to the Treaty of Rome
(Statute of the International Criminal Court), &g United States, for acts or omissions for
which they could be charged in the context of noissiauthorized by the UN. By voting
resolutions 1422 and 1487, the Security Councilfmsnterpreted article 16 of Statute of the
International Criminal Court but violated it. Théyee, it has violated the treaty of Rome, as
have member states of the Council that are bourttéreaty.

The process of degradation of the internationalesyshas made a qualitative leap with the
aggression against Iraq in March 2003. The aggresates have mocked international law
and war norms, that is to say humanitarian intésnat law. Nor the Security Council, nor
the Secretary-General, nor the General Assemblyvtiat they could have done to try to stop
the aggression. On the contrary, on th8?22ay 2003, the Security Council adopted, by
unanimity of the 14 member States present (Syrs atsent)resolution 1483 This last one
grants to occupant States in Irag the control of emsnomy and the political future in Iraq

in violation of the 3% section of Title Il (occupied territories) of the 4" Geneva
Conventiorr.

Decisions of the Security Council is illegitimatedause they come from a body that was
constituted in violation of the principle of sovege equality of all States. They are doubly
illegal cause: 1) after 1991 the composition of theuncil do not correspond to what

established the UN Charter, and 2) almost all dmtssadopted afterwards by this instance
outrage the fundamental principles of internatidaal in force.

C. COMMENTS ON THE SECRETARY-GENERAL'S REPORT ON TH E REFORM
OF THE UN

|. Proposals of the Secretary-General regarding th&ecurity Council

The Secretary-General is rather tender with theu@gcCouncil, if compared with his
criticisms towards the General Assembly and the @@sion on Human Rights (“loss of

prestige”, “pulverization of credibility”, “drop olievel of competence”, etc.) though the good

® See the joint written statement of the AAJ and GESubmitted to the E1session of the Commission on
Human Rights (E/CN.4/2005/NG0O/279).



democratic functioning of the Security Council skt for peace and security of the whole
humanity. On the other hand, Mr. Kofi Annan does mr@mpose anything to democratise this
instance, because creating new permanent officestawill not change anything at all.

In fact, Mr. Annan avoids carefully to propose #imlition of the “right of veto” at the Security
Council, given that thanks to this twist the fivermanent members do as they please in the
bosom of the UN. What would be the use of increptiie number of members at the Security
Council (cf. par. 170), if the five continue to bloissues that bother them? The Security
Council will not be more “representative” thangttoday because the right of veto will remain
and thus, one cannot talk decently of the UN'’s dgatesation nor of its good functioning.

Secretary-General does not tackle this matter aad dot consider at all thgossibility to
eliminate the statute of permanent members, eveuagth it is contrary to the principle of
equality of all States.

Secretary-General does not tackle either the is$uegitimacy of decisions made by the
Security Council, though the last ones run usuadiynter to the Charter.

Il. Institutionalisation of the preventive war

In paragraphs 122 to 126 of his Repdus¢ of forcg Secretary-General proposes to
institutionalise the doctrine of preventive warnfmlated by President Bust in his document
“Strategy of national security of the United Staté#\merica” presented to the United States
Congress on the #Beptember 2002.

Thus, the Secretary-General makes an abusive iatatjpn of article 51 of the Charter,
contradicts himself and affirms some obvious liénminent threatsare fully covered by
article 51 [of the Charter] which safeguards thieenent right of sovereign States to defend
themselves against armed attackgpar. 124 and emphasis added). Precisely, afitlalks

of self-defencewhen a State suffers anmed attack and does not talk amminent threats.
“Where threats are not imminent but latent, the r@nagives full authority to the Security
Council to use military force, including preventiveto preserve international peace and
security.” (par. 125 and emphasis added). Somestgutialk of a right to degitimate
anticipated defence which would derive from article 51 of the UN Ctear Butpreventive
measuresmust not be confused withraal threat of attack andlegitimate defencewhat
involves use of military means against a presegtessot.

Lastly contrary to what the Secretary-General sayshe case of a threat to peace, chapter
VIl of the Charter does not recommend directly tise of armed force. It proposes gradual

provisory measures, and only if those are provdeketmadequate the Council can take action
such as demonstrations, blockade measures and abestions carried out by air, sea, or

land forces of members of the United Nations &&).

It is evident that in no cases, according to the wding and the spirit of the United
Nations Charter, the Security Council can take thenitiative to cause a war.

® Olivier CORTEN Professor of international law aRdancois DUBUISSON, Assistant Professor. Université
Libre de Bruxelles, Centre de droit internationeitle sociologie appliquée au droit internationalOpération
‘liberté immuable’: une extension abusive du comcep Iégitime défense », iRevue Générale de Droit
International Publique (RGDIR)T. 106, N° 1, Paris, April 2002.



I1l. Proposals of the Secretary-General on the Comission of Human Rights (HRC)

Secretary-General proposes to “replace the Comomssn Human Rights with a standing
Human Rights Council composed of a smaller numdfemembers” and adds that “those
elected to the Council should undertake to abidéhbyhighest human rights standar@sar.
183 and emphasis added).

Why to create a standing Human Rights Council waatld sit the entire year, while there is a
well-established distribution of tasks among:

» the High-Commissioner (that works permanently aavtliatervene at any time) ;

» the treaty bodies (Committees that sit twice a yeagxamine reports submitted by
States Parties and some of them to receive contglain

» the Sub-Commission on Promotion and Protection whbh Rights (that sits once a
year to carry out many studies) ;

» the special procedures of the HRC (that tackletjmaty all subjects and are available
the entire year).

It must be added that the HRC can sit in extra@amirsessions in case of emergency! Since
1992, it has sit five times in extraordinary sessio

A “smaller” Human Rights Council will be easily tlobject of pressure by the United States.

As regards members of the future Human Rights Gbuihe Secretary-General suggests on the
other hand “those elected to the Council shoulcerialle to abide by the highest human rights
standards”. The first question that one can posdcsis going to judge the candidates’ abilities?
Are they going to be appointed by the so-calle@matratic », models regarding the respect of
human rights, led by the United States? The broadesf criteria will suffer necessarily from
arbitrariness. This future Council will simply aslelectivity to arbitrariness...

As regards the future Council's mandate, Mr. Anhas specified a little more his ideas at the
HRC, during his visit in Geneva last April 7. Acdorg to him, the main task of the future
Council would be to “evaluate the way in which 8tiates implement their duties regarding
human rights”. However, this task is developed g treaty bodies, composed of experts,
entrusted with verifying the implementation of taéfied conventions by the signatory States.

The Secretary-General proposes also that the Haghndssioner on Human Rights play “a
more active role in the deliberations of the Sagu@ouncil” (par. 144). Even though his
intention is commendable, the intervention of thghlHCommissioner at the Security Council
could open the way to instrumentalisation of humghts. In fact, the High Commissioner
will not have the right to vote and his/her positiwill not be used but by the superpowers
according to their interests, as seen in the cdskaq and the pseudo “arms of mass
destruction”.

As refers to theparticipation of NGOs (or of the « civil society » to use the terminoldg
fashion), it is mentioned only marginally. It i;gwever, a central issue. It is far from certain
that NGOs will have in the future Council the saopportunities as in the HRC, given that
their status is currently supervised by the ECOS@@ HRC and its subsidiary body)
whereas the future Council would seemingly depanthe General Assembly. Is it necessary

" On the former Yugoslavia (2x), Rwanda, Palestime laeast Timor.



to remind that NGOs have no access to the GenersgrAbly, while their participation and
the margin of manoeuvre they enjoy at the HRC arque in the UN system? Furthermore,
the HRC competes with the General Assembly with,ifgtance this year, five thousand
participants (governmental and non-governmentakemssmtatives) and approximately a
hundred ministers that came from all over the world

The Secretary-General’s proposals do not bringiamprovement to the functioning of the
UN Human Rights mechanisms; on the contrary theyhpem at stake, because they do not
count on the existent mechanisms. Even though soigbt be seduced by the Secretary-
General’s proposals, we think that, despite it¢tda@nd imperfections, suppressing the HRC
would be a grave error.

IV. ECOSOC — CNUCED

On social and development matters, Mr. Annan isfsad by making good promises, largely
repeated in worldwide summits after three decadesh as the fight against poverty,
financing for development, the attribution of 0,7d¥%the budget of rich countries to official
development assistance, etc. He continues to pthesémerits” and “role” of the private
sector and states that the main task of governmerits create the “conditions for greater
private investment”. He does not practically el@beron the IMF nor the World Bank, whose
great power and non-democratic functioning is walbwn, but only to “encourage” them to
reinforce the developing countries’ participatitte does not say anything either about the
WTO that, since its creation, has left the UNCTAL2d.

V. Regional Groups

The Secretary-General keeps silent about the faturegional groups, established, however, to
grant an “equitable geographic distribution” andjitce a certain universal character to decisions
made. He reduces them to fal@ factoin his proposals to increase the Security Coyse# Box

5, page 43). Thus the Eastern Europe Group diseppéa also takes the United Stats out of the
Western Group to put them in the Group “Americaitttioes not exist at present

It is certain that the Western Group, of a hetét®gjeograph; is about to take in the Eastern
Europe Group. It is, already, evident that new memslof the European Union and candidate
countries are systematically aligned to the pasitdd the European Union or that of the
United States.

If one follows the geography of the world, whatagical and puts an end to ideological and
political grouping, Canada should be in the newugrbAmerica”; Australia, New Zealand,
Israel and Turkey in the “Asia and Pacific” Group.

In practice, this issue seems to be even morecditfif one refers to the new “Community of
democracies”, already selected by the United Statesll it record at the margin regional

8 It is remarkable that currently the American coetit is represented by the Latin America and Carit@roup
(GRULAQC) that excludes the United States and Cariaatachose to be in the Western Group.

° Apart from the European Union and Scandinavianntries, the United States, Canada, Australia, New
Zealand, Israel and Turkey are in it.

1 Called under the impulsion of the United Statés, first meeting of the “Community of democraciegis
held in Warsaw on the 27th June 2000. Organize@Hile, South Korea, the United States, India, Malil the
Czech Republic, it led to the “Warsaw Declaratisigned by 106 States. Its second meeting took taSeoul

in November 2002 and the third one recently in Bgotde Chile, on the 28th April 2005 with morentHe00
participating countries. n de plus de cent paysisig “the promotion of democratic principles atig:



groups soon? Which is the margin of manoeuvre wikitbe left then to the international
community in front of the dictates of the UnitecGt®s?

VI. Conclusion

The tendency of the reforms proposed by the SecrataGeneral is toward preserving
and reinforcing the dominance of the great powers {ed by the United States — over the
UN system. Paragraph 169 of the report could not benore explicit: “The Security
Council must be broadly representative of the tiealiof power in today’s world... a) [the
reforms of the Security Council should], in honaogriArticle 23 of the Charter, increase the
decision-making of those who contribute most to theted Nations financially, militarily,
and diplomaticallemphasis added)”.

In view of the current balance of power, heavilifed in favor of the United States,
transnational corporations, and neo-liberal ecooopalicies, we entertain serious reserves
regarding the proposed reforms, and, under themistances, we doubt that they will at all
constitute progress for the peoples of the worldi fan democracy in general.

It seems that, above all, the Secretary-Generatsmansupport the United States’ plan “to
reacquire control over the systeth”

The proposals of the Secretary-General are compldie at odds with what the UN
urgently needs: absolute respect for the goals angtinciples of the Charter, profound
democratic reforms, independence from the great pogrs and from the power of the
transnational economy, objectivity, impartiality, and non-selectivity in action.

A reform aiming to re-establish the role of the Untied Nations in the service of peace and
human development should follow the opposite direin from what is proposed. When
it comes to adopting decisions, small countries, wdh do not have projects for world
hegemony and which, unlike the permanent members dhe Security Council, do not
partake in the arms trade on a global scale, shoulde accorded the same rights and the
same participation as the great powers.

In our opinion, it is necessary to review the fimrang of the UN, which, as indicated in the
preamble of the Charter, is a system based orstdoxiation of states and not of peoples: states
are too often represented by governments thatgepre¢he interests of an elite minority at the
expense of the will of their peoples. As long as tHN bodies are not fully democratized, all
attempts at reform will be merely a perpetuatiothefprinciple that might is right.

D. AAJ AND CETIM PROPOSALS

As we already have emphasized, it is difficultrtagine the outcome of a positive reform of
UN in the current balance-of-power context, a ceintehich is anything but favorable to the
interests of the peoples of the world. The sameurs of the abolition of the veto right, for
this gesture will not, in and of itself, bring albabe hoped for results without any of the other
safe-guards mentioned in this document. Furtherpgreh a reform will come about only

consolidation of its institutions in the world”,ishcommunity held for the first time a “democrat&ucus” at the
UN General Assembly on the 1st November 2004.
| e Monde February 4, 2005.
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with widespread support of powerful social, citiz&md grass roots movements and with a
modification of the balance of power on a largales¢han that of merely the United Nations.
At the same time, it is essential that these mowmsnenake this question their own, for
international law and international institutionsn@n crucial elements in a global strategy to
build an alternative to the hegemony of unbridkatj-democratic and militaristic capitalism.
It is also worthwhile proposing suggestions for rsueform with a view to effectively
enlisting it in the service of peoples, of humaghts promotion, of equality and of peace. The
following are some AAJ and CETIM proposals.

I. The Security Council is currently lacking in legitimacy and acts in lrleaf the law, as
we have pointed out at the Chapter B (OvervievwhefSituation).

Therefore it should be thoroughly reformed:

a) to increase the number of members to 24, sixqmpon (Africa, Asia/Pacific, Europe, and
America) with fair regional distribution and periodotation of all members;

b) to abolish the unanimity principle of the fivermanent members, or “veto right”, for the
reasons stated in Point A and in the last sectidheoconclusion (see Chapter C-VI);

c) to abolish the permanent-member system foréheans exposed in the Point A and in the
last section of the conclusion (see Chapter C-VI);

d) to require that decisions be approved by a aoaidjority, a minimum of twenty member-
state votes representing two-thirds of the worldgpulation, in order to assure that
decisions reflect both a genuine democratic mgjanid the participation of every region;

e) to provide that, in case of a deadlock over a SgcGouncil decision owing to a failure to
obtain the required majorities, the Security Colyngy a simple majority vote, could
decide to send the question to the General Assemiblich would then decide it on the
basis of the double majority of two-thirds of thetes and two-thirds of the world’'s
population.

This last proposal to send the question to the ¢®essembly in case of a Security Council
deadlock is based on the Charter and has signifira@cedents:

a) the Security Council may call for special sessiohthe General Assembly (art. 20 of the
Charter);

b) the General Assembly may “discuss any questionatimgl to the maintenance of
international peace and security brought beforeyitany part of the United Nations...”
(articles 11, § 2, 34 and 35 of the United NatiGhsirter);

c) the General Assembly may “recommend measures frpdaceful adjustment of any
situation...” (article 14);

d) on 3 November 1950, the General Assembly adoptesblR#on 377 (V) “Uniting for
peace”, commonly known as the “Dean Acheson Resalytin which it is established
that when certain conditions are met (Security Cdufeadlock, decision to convene the
General Assembly, etc.), the General Assembly “iminediately examine the question in
order to make the appropriate recommendations tonldde States on the collective
measures to adopt...”; the General Assembly used‘#tuseson proceeding” on several
occasions and at various times: military intervemtin Egypt (1956), in Hungary (1956),
in Lebanon (1958), during the Indo-Pakistani canfl{(1971), in Jordan (1980), in
Afghanistan (1980), in Namibia (1981), in Bosniarttgovina (1992), etc.; in the case of
Egypt (Israeli aggression and Franco-English imru@sithe General Assembly created a
6,000-man peacekeeping force that stayed on thengror several years.
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This last proposal goes a long way toward reinfagciin practice, General Assembly
prerogatives, which is highly desirable.

There would need to be raonitoring of the legality of Security Council decsions. The
question of who should exercise such control okerlégality of Security Council decisions,
and how, offers ample food for thought for legaberts, including those sitting in the
International Court of Justice. This Court would the most appropriate body to exercise
such a control.

Il. The Human Rights Commission (HRC)

One could imagine, as the Secretary-General prgpaganting to the HRC the status of a
primary UN body (art. 7 of the Charter), such aat thnjoyed by the Economic and Social
Council (ECOSOC), with the same characteristicsvatld be composed of member states
and elected by the General Assembly, with an elit@geographical and sub-regional
distribution of seats and a periodic rotation sfritembers.

Contrary to the suggestion of the Secretary-Genaral should oppose a reduction in the
number of the members of the future body and fanather, an increase to 72: 18 for each of
the four regions (Africa, Asia/Pacific, Europe ahaherica).

The Patrticipation of NGO’s must be maintained urtdersame conditions as in the current HRC.

As for the formal condemnation of member states Wi@ate human rights, this remains a
thorny question. This task, incumbent upon the HRE the HRSC since 1987has had as a
“collateral effect” the transformation of the HR@o a battle field for the quarrels of member
states that then manipulate the Commission andedigdts work before international public
opinion. This has been called the “politicizing”tbe Commission.

In the absence of objective criteria, the prevgilprinciple is that might makes right: those
managing to negotiate alliances avoid a condenmaiihereas others abusively request
“technical cooperation” from the High Commissiof@r Human Rights in order to avoid one.

An essential responsibility of the HRC should remestablishing international standards and
assuring, by virtue of its make up, that thesedstasts are given an internationally accepted
composition.

One might add here that, contrary to what some Isaggested, it would be ill advised to
replace the HRC with a body excluding member giatécipation. Moreover, is it necessary —
or even possible — to do without member stateg@dmpresent system, any new standard must
be submitted to the approval of the member statesh must then implement it at the national
level. In this regard, it would be suitable to kéle@ present system, which, again, allows for the
participation of member states at every level efdhafting of international texts.

The aforesaid, should, of course be accompaniexhlgnhancement and reinforcement of the
treaty bodies, among other things, equipping witmglaint mechanisms (optional protocols)

the two instruments which still are without therhe tCovenant on Economic, Social and

Cultural Rights and the Convention on the Rightshef Child>. And this, in turn, should be

12 Resolutions 8 et 9 (XXIII) of the HRC and 1235 (Klof ECOSOC, 1967, and 1503 (XLVIII) of ECOSO®7D.
3 The five instruments having such mechanisms gréntérnational Covenant on Civil and Political Risg, 2)
Convention against Torture and Other Cruel, InhuroarDegrading Treatment or Punishment, 3) Inteonati
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accompanied by the reinforcement of the indepenaéatof the Office of the United Nations
High Commissioner for Human Rights, which remainsalv by virtue of a budget that
depends primarily upon voluntary contributiths

As regards the&sub-Commission for the Promotion and Protection oHuman Rights, the
prerogatives of this body should be reinforced,irasecent years, it has been more and more
subjected to pressure from member states seekingzale it. For example, the Sub-Commission
must ask the HRC for permission to undertake aystidany given topic, and for the past five
years it has no longer been allowed to adopt réspkion the situation in member stateénd,

of course, the principle of independence of its imers must be respected.

[ll. The ECOSOC

The role of the ECOSOC regarding economic and kquaistions needs to be made effective
in practice, in conformity with the Charter, an@anlly reinforced. Following the example of

the HRC, we should increase the number of the EGDB8®mbers to 72, 18 per region, with

an appropriate sub-regional representation.

The role of UNCTAD must also be reinforced, and¢hmust be a total reform of the three
financial institutions (WTO, IMF and World Bank}.is intolerable that these institutions are
not subject to any democratic control. They neethéodemocratized and subjected to the
oversight of the General Assembly and of the ECOSO®@ir actions should correspond to
the needs of the populations of the earth andeairit of the United Nations Charter.

IV. General Assembly

As for the General Assembly, its role should benfeced and enhanced, as already
emphasized. Democratization could be undertakeninbgrporating into member state
delegations, with or without voting rights, membeo$ parliament, of professional
associations, of academic milieux and of otherasatf society, in conformity with Art. 982
of the Charter. Professor Benedetto Conforti hagested this, calling for “a struggle for the
spread of the democratization of the internatiamghnizations™.

Convention on the Elimination of All Forms of Rdciscrimination and 5) International Convention tre
Protection of the Rights of All Migrant Workers aligmbers of Their Families, to be in force tieof July 2003.

* The financing of two-thirds of the budget for tHggh Commissioner’s Office by voluntary contribut®from
governments, non-governmental organizations, foumgk and other private donors makes it inevitably
vulnerable to pressure from these sources. It ghimaiffinanced out the regular UN budget.

> See decision 2000/109 of the HRC.

'8 Recueil des Cours de I'Académie de Droit Internagicde La Haye1988, (V, T. 212).
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