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|. EFFECTS OF TRANSNATIONAL CORPORATIONS
ACTIVITIESAND WORKING METHODS ON HUMAN
RIGHTS

A. What aretransnational corporations?

1. Transndiond corporations are private law legd entities (it is important to mantan the
diginction between public lav legd entities and private law legd entities) with a presence in
multiple territorid jurisdictions but with a gngle decison-meking headquarters. Ther transnationd
character does not mean thet they are internationd lega entities (dthough they may be subjects of
internationd law like individua persons). The only internationa legd entities are those subjects of
internationd public law: Sates and intergovernmenta organisations.

2. Tramsnationd  corporations are active in the production of goods and of services — in
precticdly al areas of human activity — and aso in financid speculation. In these three aress, they
are active Smultaneoudy, successvely and dternatively.

3. The huge amount of capital funds they possess gives them a power unprecedented in history.
The trading volume of the largest transnational corporations is equa to or bigger than many
countries GDP, and the trading volume of some haf dozen of them is greater that the combined
GDP of the 100 poorest countries.*

4. They can operate with a main corporation and subsdiaries, build up groups active in a sngle
sector or conglomerates active in diverse fieds, combine with other firms by take-overs or buy outs
or by setting up financid holdings. The only operating capitd such holdings posses is stock shares
with which they control companies or groups of companies. Be they main corporation, subsdiaries,
groups, conglomerates, concerns, or holdings, the most important decison-making is centralised.
They can be based in one or severa countries: in the country where the head office is, in the one
where their principd activities are carried on, and/or in the one where the company is officaly
registered.

5. However, one can adways identify the nationdity of a transnaiona corporétion in that there is
a government that supports and defends its interests (at the WTO, the IMF, the World Bank, or
other internationd organisations, or by palitica, military or other means).

6. The true productive activities ae sometimes subcontracted out while the transnationd
corporation controls the know-how, the trade mark and the marketing of the products. Activities can
be caried on in different nationd territories and may quickly and frequently change locetion to
ensure profit maximisation.

7. The transnational character of their activities allows these corporations to avoid the
national and international laws and regulationsthat they consder counter to their interests.

Transnationd corporations aso engage in illicit activities or in activities Stuated in a grey zone
between legdity and illegdlity.

8. Rdations between the transnationd corporations are marked by a merciless war for market
control and zones of influence, which takes the form of the buying out and both forced and
consensud acquidtion of other entities, mergers or agreements and the continud effort — never
brought to fruition — to establish private and voluntary rules for fair competition among themselves.
The supreme |law that reigns among them and guides their behaviour is. « Eat or be eaten ».2

L Cf. Peter Utti ng, Business Responsibility for Sustainable Development, UNRISD, Geneva, January 2000

2 Thus George Soros explains it, with the authority conferred upon him by virtue of his being « in the belly of the beast
». « If | impose rules upon myself without imposing them upon others, my performance in the market will fedl this, but
it will have no effect on the markets themselves since no single agent can influence them. There is a difference between
establishing rules and implementing them. Establishing rules implies political or collective decisions, implementing the
rules implies individual decisions, which prevail over the markets. » And he adds. « Capitalism needs the counter
weight of democracy. » George Soros, La crise du capitalisme mondial. L’intégrisme des marchées, Editions Plon,
1998, pp. 21-22.
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All these activities of the transnational corporations are actively supported and aided by the
wesdlthy countries governments, which represent and share their interedts.

B. Effects of the working methods and the activities of transnational
cor por ations

9. These working methods and activities are governed by a basic god: getting maximum profit in
the shortest time possble, which is, on the one hand, the logic of competition in a globdisd
capitdist economy and, on the other, the unlimited appetite for power and wedth of their chief
executives, stock holders and property owners. This basic objective does not admit of any obstacle
whatsoever and, to get it, transnationd corporations stop at nothing:

a) the promoting of wars of aggresson and interethnic conflicts in order to control the naturd
resources of the planet — in particular energy sources and drategic minerds — and to foster the
growth and the profits of the war industry;

b) theviolation of workers rights and human rightsin generd;

c) the degradation of the environment (ar water and soil included) and in particular the active and
well financed oppositior?, with the unflagging support of the government of the United States, to
any limitation of emisson of greenhouse gases (Kyoto Protocol);

d) the bribing of civil servants to facilitate the take over of essentid public services, such as the
supply of drinking water, through ther fraudulent privetisation and thus the diminaion of the
rights of present and potentid users (especidly the least fortunate);

e) the appropriation — formdly legd or illegd — of ancedtrd, technical and scientific knowledge,
which are by nature socid entities;

f) the corruption of political and intellectud elites and of leaders of « civil society »;

g the monopolisation of the principd means of communicaion, purveyors of the dominant
ideology and mass culturd products, in order to manipulate and condition public opinion and
thus change the habits and behaviour of people;

h) financing dictators, the overthrow of governments, and other crimina activities.

10. Such methods are incompatible with human rights in generd, including the right to sdf-
determination and the right to development.

C. Confusion of economic and political powers

11. If the influence of economic power over politicad power has been a congtant in human society
for as long as economic power has exited, one can notice in recent decades a growing
interpenetration of economic and political power, which has led to the confusion, indeed, to the
fuson, of these two powers. This process has produced an eroson both of representative
democracy, right up to its forma aspects, and of the role played by its politica inditutions, national
as well as internationd, as mediators — or supposed mediators — between different and contradictory
interests.

12. The outstanding example of this relation between economic and politicd power is the United
Sates, where a mgority of the world's transnationa corporations are based. In this case, it would be
more accurate — especidly at present — to spesk of confusion or of fuson of politicadl and economic
power. This is dl the more serious that this fuson comprises the grestest military power on the
planet. Already forty years ago, Eisenhower, in his farewedl address, warned his felow citizens
agang the evil influence of what he cdled the « military-industrial complex ».

% Advertising campaign worth 13 million dollars and orchestrated by the Global Climate Coalition, comprising, among
others, Ford, General Motors, Mobil, and Union Carbide. Cf. Ann Doherty, « Les transnationales et leurs groupes de
lobbying », in Transnational Corporation and Human Rights, AAJ, CETIM and FICAT, Geneva, july 2000.
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13. In the present dtate of affairs, al one need do is anadlyse the curriculum vitae of President
Bush, Vice-President Cheney, of ministers, counselors and secretaries to notice the convergence of
the private interests that these people represent and the policies, both foreign and domedtic, of the
government.

The Centre for Responsive Politics has published on its web site a document* that provides
details of the links between transnational corporations and Presdent Bush, Vice-president Cheney,
and members of their cabinet. The dte concludes that those civil servants who are not linked to
transnational s congtitute an exception.

14. According to this document, Bush is a « man of the Texas oil magnates » even though he did
not succeed as an independent entrepreneur, that Dick Cheney, until he took over the vice-
presdency, was the chief executive officer of Haliburton, the biggest corporation in the world
providing services in the oil industry and which has close ties to the Russan oil company Tyumen
Oil Company, accused of having links to the Russian mafia and to drug traffickers.

Under Cheney's leadership, the Haliburton company, for the most part through its subsidiary
Brown and Root, obtained $2.3 billion in government contracts, most of them with the army, for
building military installations in Albania, Bosnia, Kosovo and Haiti, anong other places®

15. As a civilian, Colin Powell, Secretary of State, was a member of the board of two huge
companies  Gulfstream Aerospace (which builds arcraft for Hollywood dars and for severd
Middle-Easern governments) and America Online (now absorbed into the telecom transnationa
giant AOL-Time Warner). Gulfd¢ream was bought in 1999 by Generd Dynamics, a mgor US
military contractor. Michad Powdl, his son, was the only member of the Federa Comminications
Commission to press for gpprova without examination the AOL-Time Warner merger. Perhaps as a
reward, Bush appointed Michae Powedl to the presidency of the Federa Communications
Commisson.

16. This confuson between politicd and economic powers is aso conspicuous in the
international fidd.

17.In 1978, the nonrgovernmenta organization « Declaration de Berne » published a ledflet
entitted « L’infiltration des firmes multinationdes dans |'Organisation des Nations Unies » [The
Infiltration of Multinationd Frms in the United Naions Organisation], describing with detailed
documentation the activities carried out by big transnationd companies (Brown Bovery, Nestlé,
Sulzer, Ciba-Gegy, Hoffmann-La Roche, Sandoz, Massey-Ferguson, €ic.) in order to put pressure
upon various bodies of the United Nations system.

Now, one no longer speaks of « infiltration » but of the opening of the doors of the UN to
transnationals under the banner of the « Globa Compact », inaugurated on July 25, 2000, at the UN
headquarters in New York, with 44 mgor transnational corporations and a handful of «
representatives of civil society ». Among the corporations participating in the « Globd Contact »
one finds British Petroleum, Nike, Shdl, Rio Tinto and Novartis, dl of which have a long record of
subgtantial violations of human and workers rights as well as of environmental degradation. The
Lyonnaise des Eaux, whose eactivities in the bribing of cvil servants in order to obtan the
monopoly in the supply of drinking water ae wdl known in France and Argentina and more
recently in Chile, is aso among them.

18. This dliance between transnationa corporations and the United Nations creates a dangerous
confuson between a public internationd political indtitution, the United Nations, which, according
to its charter, represents « the peoples of the United Nations », and a group of entities representing
the private interests of an internationa economic dite. This « dliance » thus is totdly opposte to
the process of democratisation necessary to the United Nations.

4 The Bush Administration. Corporate Connections, www.opensecrets.org/bush/cabinet.asp
® Cheney Led Halliburton to feast at Federal Trough. State Department questioned deal with firm linked to Russian
mob. www.public-i.org/story_01 080200.htm.
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19. A Belgian journdist and trade-unionist, Gérard de Sdys®, relates how, owing to the work in
tandem of the European Commission (which issues directives beyond the scope of its mandate) and
the European Industries Round Table (ERT, the transnatiords Volvo, Olivetti, Semens Unilever
and others), the pillaging of companies currently the most dynamic and profitable, such as
telecommunications and dectronic communications, from the public patrimony of the Europesn
countriesis now & its height.

De Sdys Book was published in 1995, but snce then the offensve of the European Commisson
in favour of the privatisation of public services (with the active support of transnationds) has not
stopped: the postal service, hedlth, education and the environment are now initsline of fire,

Un aticle published in the July 2000 issue of the Monde Diplomatique (Susan George & Ellen
Gould, « Libérdiser sans avoir I'air d'y toucher » quotes a document of the European Commission
in which one finds the folowing statement: « The active participation of service indudries in the
negotitions is crucid to dlow us to dign our negotigion gods with the priorities of the

corporations. The GATS is not only an agreement between governments. It is above dl an
instrument benefiting the business sector. »”’

® Gérard de Selys, Privé de public. A qui profitent les privatisations? Editions EPO, Bruxelles, 1995.

" A group of researchers who belong to the Corporate Europe Observatory (CEO) published a comprehensive study on
the role that the transnational corporations are playing inside the European Union: Belén Balanya, Ann Doherty, Olivier
Hoedeman, Adan Maanit and Eric Wesselius, Europe Inc. Regional and Global Restructuring and the Rise of
Corporate Powers, Pluto Press and CEO, 1999.
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II. RECOMMENDATIONS AND PROPOSALSTO HOLD
TRANSNATIONAL CORPORATIONS RESPONSIBLE

21.In a date of law, transnationa corporations, like individua persons and legd entities treated
as individuds under the law, are lidble under both civil and crimind law for violations of prevaling
legd dandards (both internationd  Standards, implemented through domedtic legidation, and
nationa standards).

Voluntary guiddines cannot subdtitute for standards established by nationd governmenta organs
and by internationd intergovernmental organs, for such guidelines are not binding lega standards
whaose violation leads to a punitive sanction.

Further, both experience and dudies show that voluntary codes are inadequate, that ther
implementation has been found wanting because left to the discretion of the corporations, with no
red independent outsde monitoring. For example, a consulting firm, engaged by a transnaiond
corporation — hence paid by the corporation — hardly condtitutes an independent outside monitor.

It is thus necessary to set forth proposds to dtuate transnational corporations within a legd
framework built upon certain basic principles, asfollows:

a) Nationd communities and the internationd community are communities of law, thet is they are
built on objective legd foundations (nationd and internationa standards), which conditute the
bass for establishing rules of humane coexistence (irrepective of the extent to which such rules
may be elaborate or may be observed). It is « essentia that human rights be protected by the rule
of law... » (Universa Declaration of Human Rights).

b) These standards apply necessarily both to individual persons and to legd entities construed as
persons, and their violation resultsin a punitive sanction.

c) Transnaiond corporations are legal entities construed as persons under the law and, as such,
subjects and objects of law. Prevaling legd sandards are thus binding upon transnationd
corpordions, just as upon any individua person or any other lega entity construed as a person.
The equdity of every person before the law is clearly established in the Internationd Charter of
Human Rights (the Universd Dedaation of Human Rights, the Internationd Covenant on Civil
and Politica Rights and the International Covenant on Economic, Socid and Culturd Rights).

d) In the carrying out of their duties, the directors and managers of transnationa corporations, as
individua persons, are aso bound by prevailing legd standards.

€) Current tendencies in crimind law, as reflected in much nationd legidation, accept the crimind
ligbility of legd entities construed as persons. These tendencies adso recognise the principle of
double indictment, to wit the ligbility of the legd entity Smultaneous with that of the individud
persons (managers and directors of the entity) who made the incriminating decison or who,
while in a pogtion to opposeit, did not do so.
It is thus a question of edtablishing a way, within the current syssem of national and
international standards in force, by which transnational corporations as well as ther
managers and directors can be stuated within a legal framework, and a way by which, in
case of violations, they can be punitively sanctioned within national and international
jurisdictions. It is also a question of consolidating and developing specific existing
standards regarding transnational corporations and of re opening the debate on
compulsory guidelines for them aswell as on technological transfers.

f) The heterogeneity, the fragmentation and occasionaly the contradiction among the standards in
different areas of internationd law (for example trade lav and human rights) become obvious
when one enters into the question of a lega framework for transnational corporations. Some
international law specidists foresee the necessty of creating within these standards some degree
of consstency with the overdl long-term am of codifying internationd law.



One can conceive of three ways of approaching the problem of inconsstency. The fird, formd,
condsts of diginguishing between specific and general dandards, between prior and subsequent
standards etc.

The second, intermediary, conssts of establishing condstency by means of interface among
three protagonigs. politica power, economic power (the private sector) and « civil society ». In
practice, this idea of « stake holders » (obvioudy unequa) is tantamount to repudiating the principle
of representative and participative democracy and furthering the consolidation of economic power
as preeminent over politica power.

We would submit that consstency can be achieved in a third way. This conssts of building it on
the bass of a hierarchy of standards, with human rights at the top of the normative pyramid, to wit
giving human rights priority over other rights such asintellectud property rights.

Concerning the right to intdlectud property, frequently invoked by transnationd corporations to
preserve their exorbitant earnings (for example in the pharmaceuticd industry), the Committee on
Economic, Cultural and Socid Rights recently had thisto say:

« Whereas intdlectud property rights may be ceded, can have a duraion and a limited
application or be negotiated, modified, indeed lost, human rights are timeless and are the expression
of fundamenta prerogetives appertaining to the human person. They have for their purpose to
assure a satisfactory level of protection and of well-being to the human being, wheress intdlectud
property regimes — dthough desgned originaly to accord protection to authors and crestors as
individua persons — tend more and more to protect the interests and the investments of commercid
circles and companies. »®

22. Exiging standards should be made complete on both the nationa and internationd levels.

a) The principle of public service must be emphasized, especidly in the aress of hedth, food
(induding cdean water), education, housng, communication and informaion in al their forms,
and one must prevent the setting up of oligopolies and private monopolies in these aress.

b) Implementation mechanisms of the spedific indruments deding with transnationdls must be
reinforced, particularly those such as the Declaration of Tripatite Principles on Transnationd
Corporations and Social Policy adopted by the Administrative Board of the Internationd Labor
Organization in 1977 (which, in its November 2000 amendment, refers to 30 conventions and 35
recommendations of the ILO) and the OCDE directives (revised text, June 2000), even though
they merely address recommendations to the corporations.

¢) Compulsory guiddines for transnationd corporations must be edtablished, guidelines such as
were requested in the Declaration and the Program of Action of the Millennium Forum (United
Nations, New York, 26 May 2000, Point 2 of Section A) by more than 1000 non-governmenta
organizations from 100 countries. These quiddines should adso address the question of
technology trandfers.

d) The violaion of economic, socid and culturd rights must be assmilaed to a violation of
fundamenta human rights — in addition to being a violation of a pecific corresponding legd
dandard. For example, the lack of housing is a violation of the right to privacy (as well as being
a violation of other fundamentd rights), and the falure to adopt measures againgt poverty and
dedtitution (or adopting measure that engender it) conditute inhuman or degrading treatment,
equivaent to torture. Depriving one of access to adequate food or essentid drugs is a violation of
the right to hedlth, the right to life &tc.

8 Committee on Economic, social and Cultural Rights. Human rights and the questions relative to intellectual property.
Declaration of the Committee. United Nations E/C.13/2001/15, 14.12.2001, par. 6.
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e) By extending the direct crimind liability of private legd entities, there is currently a tendency to

f)

hold respongble on the internationa leve individud persons (as reflected in the satutes of the
Internationa  Crimind Court and in the implementation of internationd jurisdiction by various
national courts). Transnational corporations are liable in cimind law for the crimes and
infractions that they commit, just as ae ther directors and managers (principle of double
indictment).

The gandards gpplicable to them are those in nationa legidations as well as those deding with
specified crimind behavior or described in internationd indruments signed or rdified by the
government whaose courts will rule in the mater.

Transnational  corporations, when ther activities ae internationd, can commit internationa
infractions (transnationdl infractions, to wit an across-border infraction), but even when such
activities develop within the nationd framework without going beyond borders, corporations can
dso commit internationd crimes (infractions of internationa law or internationad crimes).
International crime is understood to mean crimind conduct which affects the collective security
interets of the world community or violates legal property recognized as fundamental by the
international  community, such as life, physca integrity, the right to non-discrimination, to the
hedth etc. (crimes agangt humanity, genocide, gpartheid, tortures etc.). In the case of infractions
or crimes committed by transnationa corporations, the two aspects are generaly found together:
they are both transnationd infractions and internationa crimes,

Governments that have not yet done so should incorporate into legidation the crimind liahility
of legd entities and should not hide behind the excessve flexibility of Articde 10 of the United
Nations Convention againg Organized Transnationd Crime nor behind the OCDE Convention
agang Corruption, which leaves to governments the choice of crimind, cvil or adminidrative
ligbility of legd entities Article 18 of the European Crimind Convention on Corruption (1999),
which establishes crimind liability of legd entities and the princ iple of double indictment could
be amodd to follow.

The dandards applicable both to companies and to individuds, whether in their cepacity as
authors, accomplices, ingigators necessary partners etc., should be those provided for in nationd
legidaions and in internationd ingruments.

g There is no competent internationd crimind jurisdiction for judging private legd entities The

datutes of the Internationa Crimina Court adopted in Rome and in force since 1 July 2002, do
not provide for judging legad entities or infractions againg sociad, economic and culturd rights.
For the time being, the posshility of udng this court to inform the prosecutor (individuads may
not denounce much less file a complaint in this court) of violations of human rights committed
by transnaiona corporations so that the prosecutor may decide to indict those responsible is, al
the same, not to be ruled out. It would be advisable however to promote the reform of the atues
of the International Crimind Court to include under its jurisdiction infractions agangt economic,
socid and culturd rights and the crimind ligbility of private individua persons.



h) For the time being, nationd courts are the only ones that may receive complaints and requests
againg transnationa corporations and their managers and directors, to the extent dlowed by an
ever-growing application of the principle of universa jurisdiction.

At present, there is a number of trids under way againg transnational corporations and their
directors and managers in various naiond juridictions for violaions of several categories of
human rights’.

i) Fndly, the posshility of creating an internatiiond tribund for transnationd corporaions should
be studied, based on the modd of the Internationad Court of the Law of the Sea, established by
the Convention on the Law of the Sea (Montego Bay, December 1982).

® In November 1999, a suit against Union Carbide and its chief executive officer, Warren Anderson, opened in the court
of the Southern District of New York, a suit launched under the Aliens Tort Act, accusing the plaintiffs of having acted
with obvious culpable negligence, tainted with racia discrimination, during the installation in India of an industry with
security standards far below those prevailing in the United States and because the disaster that caused the death of
thousands of persons was predictable. (SgjidaBano et al. Vs Union Carbide Corporation).

There are trials under way in New York against Texaco for damage caused to the environment in Ecuador; in District
Court 212 of Galveston County, Texas, against the manufacturers and users of a pesticide in the banana industries of
Costa Rica, Honduras, and Nicaragua, which caused the sterility of 1,500 agricultural workers: Shell Oil Company,
Dow Chemical Company, Occidental Chemical Corporation, Standard Fruit Company, Standard Fruit and Steamship
Company, Dole Food Company, Inc., Dole Fresh Fruit Company, Chiquita Brands, Inc. and Chiquita Brands
International; in Brazil against Monsanto for the use of genetically modified soya in violation of the precautionary
principle; in Paris courts for financial misdemeanors against the directors of Eurotunel (for having defrauded some
700,000 small and medium investors and against the directors of EIf for embezzlement of enormous sums of money,
corruption, illegal financing of political parties etc.

A recent case is the complaint against Shell and its chief executive officer Anderson, filed in a New Y ork court by the
family of Ken Saro-Wiwa, who accuse the transnational corporation of having aided and abetted the Nigerian regime of
Sani Abacha in the fabrication of false proof for ajudgement that ultimately lead the Ogoni leader and his supporters to
the scaffold. In February 2002, Judge Kimba Wood, of New York, presiding over the case, rejected Shell’s arguments
and decided to pursue the case against the corporation and against Anderson, for participation in crimes against
humanity, torture, summary executions, arbitrary detention and other violations of international law. The judge
considered that the facts, as presented by the plaintiffs, can constitute crimes against humanity, according to the
definitioninthe Treaty of Rome of 1998 relative to the adoption of the Statutes of the International Cr iminal Court.

On 14 march 2002, in Federal District Court in Alabama, USA, a complaint was filed by the United Steelworkers of
America, the United Mineworkers of America and the International Labor Rights Foundation against the transnationals
Drummond Company, Inc., Drummond Ltd., as well as against the owner, United States citizen Garry Drummond, for
their complicity in the murder of Colombian trade union leaders.

In 1997, atrail began against Unocal and Total for violation of human rights during the construction of the Y agana oil
pipeline, in Myanmar, during which Judge Richard Péez figured that the transnational corporations and their directors
could be held responsible for violations of international law relative to human rights in foreign countries and that the
United States courts are competent to judge such violations.

On 8 April 2002, Mapuche communities of Loma and la Lata in Argentina launched a suit in an Argentine court against
the transnational Repsol-YPF for damage and presumptions caused on their territory following a hydrocarbon
explosion.

In the beginning of 2002, the superior court of Rio Negro, Argentina, found against the Banca nacional del Trabajo and
obliging it to pay back funds withheld from depositors (following the « corralito »), a finding extended to the economic
group Banca Nazionale del Lavoro, Spa (that is to the main company and its subsidiaries). The obligation to return
depositsillegally withheld thus affects not only the Argentine affiliate but also the non-Argentine main company and al
its subsidiaries, banking affiliates or others.

In May 2002, the Supreme Court of California convicted Nike of deceiving public opinion with its advertising
campaign about working conditions (which the company had portrayed as good) in its subcontracting firmsin Southeast
Asia, including in Vietnam. The court found that Nike could not avail itself of the first amendment of the United States
constitution regarding freedom of expression in order to carry on fraudulent advertising. In a surprising gesture, the
vice-president of the General Workers Confederation of Vietham, Vuong Van Viet, defended Nike, declaring that the
working conditionsin Nike' s affiliates were very good (New Y ork Times, 04.05.2002, page A4).
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1. GOVERNMENT RESPONSIBILITY

23. The right to development and the progressve enjoyment of economic, socid and culturd
rights comports the obligation, for governments, to do ther utmost to promote the economic, socia
and cultural progress of their peoples.

Governments have, in the area of economic, socid and culturd rights as well as in the area of the
right to development, not only obligations towards their own peoples but adso, as members of the
international community, towards other countries and towards humanity in generd. It is a question
of rights caled « rights of solidarity » (Art. 1, par. 1, of the United Nations Charter; Art. 22 of the
Universd Dedadion of Human Rights Art. 2 of the Internationd Covenant on Economic, Socid
and Culturd Rights, the Declaration on the Right to Development — especidly Art. 2 and Art. 6 —
etc.)

24. Governments are ds0 responsble, when they have faled in ther oversght duty, for
viola@ions (on ther own teritory or across-borders) committed by individuds (including
transnational corporations) which come under ther jurisdiction, as has been edablished by
arbitration decisons and by numerous internationd conventions, in particular those reative to the
preservation of the environment.

Governments ae internationdly responsble for the incorporation of badc internationd
gandards into their domestic law.

25. To fulfil ther obligations, governments have the right and the duty to protect and to
guarantee the right of their peoples to fredy dispose of their wedth and naturd resources, and they
must act in such as way that those peoples are not deprived of their means of subsistence (Art. 1,
par. 2 of the Internationd Covenant on Civil and Politicd Rights, the Internationd Covenant on
Economic, Socid and Culturd Rights, the Declaration on the Right to Devel opment).

26. The victims, ther representatives and/or nongovernmental organisations can  bring
complaints agang governments before the Committee of the Internationa Covenant on Civil and
Politicdl Rights as wel as before the committees of the man internationd conventions for
violations tha governments have committed or for their subsdiary responshility for the acts
committed by individud private persons fdling within the framework of ther jurisdiction, in order
that those committees may address recommendations to the governments in question. They may
adso request that the committees, in cases where the procedures (as established in the optiond
protocols or in the optiond provisons included in these ingruments) that would dlow it exis, to
edablish resolutions condemning those governments which have accepted the jurisdiction of the
committees charged with the implementation of these procedures. Recommendations and
condemnatory resolutions of these committees are not enforcegble, with the result that in practice
they represent only a statement of mora authority.

At the present time there is no forma procedure for denouncing violations of rights established
in the Internationa Covenant on Economic, Socid and Culturd Rights, dthough such violaions
can be made known to the Covenant's committee in an informad manner. The committee has
worked out a draft optiona protocol. It would be dedrable for the Commisson on Human Rights to
adopt this protocol, with appropriate amendments.

27. Victims can denounce governments committing violations of ther rights to the Commisson
and to the Inter-American Court and the European Human Rights Tribund. Victims can ds0 ingst
on the subsdiay responshility of governments for violations committed by private individuas,
including violations of certain economic and socid rights.
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V. THE WORKING GROUP ON TRANSNATIONAL
CORPORATIONSOF THE UNITED NATIONS SUB-
COMMISSION ON THE PROMOTION AND PROTECTION OF
HUMAN RIGHTS: AT AN IMPASSE

28. In a document submitted to the Sub-Commisson on the Promotion and Protection of Human
Rights in 2001 (E/CN.4/Sub.2/2001/NGO/21. Activities of the Working Group on Transnationd
Corporations of the Sub-Commisson on the Promotion and Protection of Human Rights), the
American Association of Jurists and the Europe-Third World Centre stated:

« In 1998, the Sub-Commission on the Promotion and Protection of Human Rights, duly concerned
about the effect of the methods of work and the activities of transnational corporations on the
enjoyment of human rights, decided to create a Working Group with the following six points mandate:

1) to identify and examine the effects of the working methods and activities of transnationa
corporations...

2) to examine, receive and gather information...

3) to analyse the compatibility of the various international human rights instruments with the various
investment agreements. ..

4) to make recommendations and proposas relating to the methods of work and the activities of
transnationa corporations in order to ensure that such methods and activities in keeping with the
economic and social objectives of the countries in which operate, and to promote the enjoyment of
economic, socia and culturd rights, the right to development as well as civil and political rights...

5) to prepare each year alist of countries and transnational corporations, indicating, in United States
dollars, their gross nationa product o financia turnover, respectively...

6) to consider the scope of the obligations of the States to regulate the activities have or are likely to
have a significant impact on the enjoyment of human rights (Sub-Commission Resolution 1998/8).

The frequent negative effects on human rights of the activities of transnational corporations and the
ddlinquent or crimina character (as authors, instigators or accomplices) of certain activities of many
of these corporations lead to the issue of submitting these corporations to an effective normative and
jurisdictional framework.

There is not an easy solution to this problem given that the transnational character of these
corporations and the volatility and ubiquity of their activities result in serious difficulties to include
them in nationa standards and jurisdictions. There are international standards, abeit with gaps, but no
international jurisdiction competent to apply these standards directly to the companies.

This problem appears to be the motivations of points 4 and 6 of the mandate conferred upon the
Working Group.

The Working Group has dedicated a great part of its time in meetings to examining a project of
directives for a voluntary code of conduct of the transnational corporations, presented by the United
States member of the group, Mr. David Weissbrodt, entitted « Draft Universa Guideline for
Companies », for which the last version is dated May 21, 2001. This does not appear to be part of the
mandate of the Working Group. At best, it stems from a highly controversia interpretation of the
mandate.

The AAJ and CETIM deem that voluntary conduct codes (whose usefulness is highly relative, as
demonstrated by experience) are private initiatives and as such are not part of the normative activities
of the States, of any normative activities (agreement, resolution, declaration, etc.) or initiatives to
promote standards (directives, Declaration of Principles, etc.) of intergovernmental organisms directly
received by the States and indirectly by private entities. AAJ and CETIM consider that the elaboration
of such codesis atask outside of the realm of an organism of the United Nations and more appropriate
for a consultant contracted by a transnational society. »

In 2002 the stuation described above by the Working Group still perasts. The Working Group
has only dedt until now with point 4 of its mandate but, as argued in the cited document by the AAJ
and CETIM, it followed a wrong approach and went beyond its mandate, except for efforts made by
the President of the Group, Mr. El-Hadji Guissé and the former member of the Group, Mr. Asbjorn
Eide, in order to tackle other points of the mandate.
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The novdty is that in February 2002 the Working Group held a non-officid, confidentid
mesting, cdled by the United States member of the Working Group, Mr. Weissbrodt with the sole
am to examine a new verson of his proect, this time entited « Human Rights Principles and
Responsbilities  for  Transnational  Corporations and  Other  Busness Enterprisess  »
(E/CN.4/Sub.2/2002/WG.2/WP.1J/Add.2).

The new project does not only digtort the Working Group's mandate but represents a significant
step backwards from the current state of internationd humans rights law.

The new project by Mr. Weissbr odt:
Its most outstanding features.

A. Non-compliance with the objective of the Working Group's mandate

29. Mr. Weissbrodt's project ams at transnationa corporations and “other business enterprises’.
The latter are defined by the author as “ any busness entity, regardless of the internaiond or
domestic nature of its activities”.

This definition cannot be understood as referring only to transnationd corporations subsdiaries
or subcontractor companies (which certainly fal within the Working Group’'s scope of sudy) but
extends to any type of enterprise operating at a domestic level regardiess of size.

Thus the definition fails to comply with the object of the study assigned to the Working
Group, namdy, to pay particular attention to transnational corporations, as a worldwide
specific phenomenon of vast economic, social and political significance, with evident effeds
upon the enjoyment of human rightson a global scale.

Cetanly, the Sub-Commisson, when conferring the mandate upon the Working Group in
1998, expressed no intention to extend the scope of the study to the operations of small companies
operating solely within the boundaries of one State and whose activities have no effect on human
rights worldwide

Apat from non-compliance with the Working Group's objective of the study, Mr. Weissbrodt's
project does not tackle a dl the effects on the following fundamental human rights which can
derive only from transnational corporations activities, given their worldwide power:

a) ontheright to peace;

b) on the right to access to essentia public services,

c) on the right to free access to knowledge which are socid by nature;

d) on the right to freedom of communication, information, opinion and expresson;
€) ontheright to ared representative and participative democracy.

(See, on thisdocument, 1. 2, @), d), €), g) and 3).

Mr. Waeissbrodt's project addresses, in paragraphs 1 to 15, various dgnificant aspects of the
activities of transnational corporations and other enterprises, that affect, or may affect, human rights
but, as will be consdered later in B and C, it does not propose any approach that would effectively
protect these rights.

19'1n 2001, when extending the mandate of the Working Group (Resolution 2001/3), the Sub-Commission re-formul ated
the mandate. The added words « and other economic units », included in paragraph 4 c) of the Resolution cannot be
interpreted, as Mr. Weissbrodt says in paragraph 19 b) of his project, as « any business entity, regardless of the
international or domestic nature of its activities », without falsifying the letter and the spirit of the mandate. These
words must be interpreted in the sense that subsidiaries and sub-contractor companies as well as the diverse functional
units of transnational corporations, such as holdings, conglomerates, coalitions, and so on, are to be included in the
mandate. The mandate certainly does not extend to “ any business enterprise, regardless of the international or
domestic nature of itsactivities”, that is, to any business enterprise.

It is regrettable that the following point was included in the mandate: “Compile alist of the various relevant instruments
and standards concerning human rights and international cooperation that are applicable to the activities of transnational
corporations”. The regrettable implication of this point is that some human human rights instruments and standardsdo
not apply to such companies.
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30. In the penultimate paragraph of the Preamble of Mr. Weissbrodt's project, it is stated that
officers and workers of the enterprises bear responsibilities regarding this Declaration of Principles.

To include workers (who possess no decision-making power over enterprises and often lack even
collective bargaining power) amongst those who incur responsbility towards the redisation of this
Declaration, detracts from or even undermines the core issue of civil and penal responsibility of
transnational corporations as legd persons and of their officers as physica persons who make the
decisons.

It is difficult to see any logic and any sense of equity in wishing to atribute responghility - to
take one example - for the occurrence of respiratory diseases, to the young women who work in
conditions of semi-davery for Nikes subcontractors in some Adan countries; or to make the
workers of Enron, who lost their jobs and their money for retirement, responsble for crimind
activities carried out by officers of that enterprise which led to such aresult.

B. The project assigns a subordinate and secondary role to national and
inter national operative standards; it actually ignores their binding character
for transnational corporations.

31. The project as a whole appears designed to have the Working Group pass a Declaration of
Principle, rather than a binding instrument, for transnationd corporations to be implemented with
private and voluntary codes of conduct. Such a Declaration would conditute a big step backwards
in international human rights law, for it would effectivdy undermine the whole internationd
human rights law currently in force (not exhaudtively enumerated in the presmble of the project't)
as a precriptive and binding law for physica as well as legd, whether public or private, persons,
including transnationa corporations.

32. Cheriff Bassouni says that there are five successve stages in the progressve development of
human rights 1) enunciative (the emergency of certain common values recognized internationdly);
2) dedlardive (the declardtion on an internationd document or indrument of certain interests or
human rights identified as such); 3) prescriptive (the formulation of obligations with regard to
human rights in internationd instruments - generd or specific - or in binding conventions); 4)
implementation (establishment of mechaniams to ensure effective protection of human rights) and
5) crimindisation (deveopment of international pend prescriptions aming a the protection of such
rights againgt their possible violation).*?

33. Mr. Weissbrodt intends to take back, for transnational corporations, the current stage of
internationa human rights law, prescriptive and binding, to the declarative stage.

The latter has not the legd effects due to current legd standards (domestic and internationd)
namely, to be exigible and to bring a sanction in case of non-observance.

There are neither legd nor rationa grounds to:

a) edablish an specific lig of human rights that should be respected by transnationa corporations
and not to amply esablish that transnational corporations must respect, like persons, al human
rights and dl legd sandards currently in force, particularly those concerned with their activities
(indudtrid, financid, services, and so on) and

1t would be wearisome to point out the omissions and superfluous inclusions on that enumeration. It is, however,
remarkable that the United Nations Convention Against Transnational Organised Crime, which is not binding and
leaves to the State the option between administrative, civil or criminal responsibility of legal persons, isincluded, while
the European Criminal Convention on Corrupt Practices (1999), which is binding and establishes penal responsibility
for legal persons and the principle of double imputation, is omitted. Maybe the omission of this European Qimina
Convention should be linked to the comment of paragraph 11 of the Project, which deals with corrupt practices, and
states that enterprises “ should increase its activities' of transparency regarding payments made to governments and
civil servants ”. To admit the possibility of payments made by enterprises to civil servants is a way of legitimizing
corrupt practices.

12 Cheriff Bassiouni, International Criminal Law and Human Rights, Transnational Publishers, New York, vol. I, pp. 16
and 17.
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b) take back to the declarative stage (that is, non-binding and non-punishable), especidly for
transnationa corporations, legd standards that are currently in force and are binding on al  who
could violate these standards.

34. This evduation of the project can be confirmed with the reading of some of its paragraphs
and the Introduction and Comments. In the Introduction, for instance:

« The Human Rights Principles and the related Commentary represent an effort to etablish standards
for busness conduct which will assst transnationd corporation and other business enterprises to be
good world, nationa and loca citizens » (E/CN.4/Sub.2/2002/WG.2/WP.1J/Add.1, par. 24).

35. Paragraph 30 dates that, given tha the Sub-Commisson asked the Working Group to
contribute to the drafting of binding standards, the Group decided (unofficidly, a the meeting held
in February 2002) to draft a Declaration of Principles (which is non-binding, as it has been pointed
out above).

36. Paragraph 32 dates that the Principles « are not only intended to contribute to the drafting of
binding standards... », etc. In other words, aong the text, there are references to future binding
dandards, as if they did not dready exist, and the text refers to a progressive and voluntary
implementation of some of the principles, as if the dready exiging standards were not binding and
immediately gpplicable to transnationa corporations.

C. InMr. Weissbrodt’s project privateinitiatives are privileged and the state
IS given a secondary role in the implementation of standards and the
monitoring of thisimplementation

37. The firgt sentence of paragraph 1 of the Project is a generd statement about the « primary
respong bility » of the State to respect and ensure respect of human rights.

But this generd dtatement is not applicable to the genera context of the Project, where the «
primary responsbility » of the State disappears, or at best carries out a subsidiary role, regarding
transnationd corporations.

38. The commentary of paragraph 4 of the Project, (« security arrangements ») dtates that
transnationa corporations and their officers shal observe international human rights standards, the
U.N. Principles on the Use of force and Firearms, and the U.N. Code of Conduct for Law
Enforcement Officers. This is an atempt to legitimate the use of private militias by enterprises. The
same commentary to paragraph 4 foresees business security arrangements between enterprises and
State military forces, thus, such armed forces would become a private service pad by the
enterprises. This is what happens in Colombia, where British Petroleum has acknowledged that it is
rewarding the Armed Forces. This approach legitimizes the development of Stuations in which the
State would delegate the use of force to private actors or subordinate its armed forces to private
interests.

39. Thelast part of the Project (« Genera Provisions of Implementation ») states:

a) that, as a fird step to implement the Principles, enterprises will adopt internd rules according to
the Principles;

b) that enterprises will be subject to periodic monitoring by nationd, internationa, governmental,
and/or non-governmental mechanisms and that enterprises will themsdves conduct periodic
evauations concerning their own activities.

c) that enterprises will provide reparation for any harm inflicted.

40. Paragraph 34 of the Introduction of the Project, clears up any possible doubt as regards the
secondary role given to the State, because it is placed as the sixth in he enumeration of those who
will implement the Project, should it be gpproved, after transnational corporations themsdves,
busness groups or trade associations, unions, NGOs and intergovernmental organisations. The
United Nationsisin the seventh and last place.
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41. Thus it becomes clear that the implementation of the Principles is not entrusted, as it should
by a Decladion that originaes in the United Nations, firdly to dates, which are responsble for
asuring law enforcement within their nationa territory, but to the enterprises themsdves and to
other private entities, except for a monitoring which could be optionaly caried out by the State
(governmental and/or non-governmental, in the words of the Project).

42. In this Project, the State and its institutions, such as judtice and security forces, perform a
secondary and subordinated function with respect to the private sector.

43. The American Association of Juristss and the Centre Europe-Third World have aready
pointed out in other documents, citing severa sudies, the doubtful effectiveness of voluntary codes
and the private externa monitoring sysems doubtful effectiveness. The latter are often fraudulent,
as shown by some monitoring carried out by transnational corporations, such as Arthur Andersen in
the Enron case and Pricewaterhouse Coopers, in the Gazprom case, whose activities are currently
subject to judicid inquiry.

44. The Project’s objective, implicit but evident, is to confer upon transnational
corporations, with the symbolic authority of a UN instrument, the power to disregard the
infrangible obligation, common to all physical and legal persons and guaranteed by existing
domedtic law and international instruments, to respect human rights. The Project’s implicit
objective is also to give those corporations the chance to avoid state authorities (judicial and
other) in case of violation of such rights.

45. In other words, the project's ultimate result would be to legitimate, by means of an
international  document, the current dtuation which conssts of providing the large transnaiond
corporations with a shidd of totad impunity, placing them outsde the redm of human rights
dandards, as wel as outdde the reach of nationa, regiond and internationa inditutions established
to enforce such standards.

At bed, the project would inditute some rules of the game in the matter of competition between
transnational corporations in order to maintain the“ quality of free market ™.

46. Yet the Working Group’s mandate is not the « quality of free market » but the « quality of
human rights».

Both the quotation of Milton Friedman and the commentary of the project’s author, in
paragraphs 18 and 19 of the Introduction to the Declaration of Principles are highly significant:

« 18. Professor Milton Friedman in 1970 raised another issue when he contended that « there is
only one and only one socid responsibility of business — to use its resources and engage in activities
designed to increase its profits so long as it stays within the rules of the game, which is to say, engages
in open and free competition, without deception or fraud. » It is interesting to note that even
Friedman’s view that businesses should not pursue socialy desirable objectives excluded two socia
policies —fraud and competition. These exceptions may be explained by the need to maintain the
quality of the free market that he strenuoudly advocated. It is doubtful, however, that even Friedman
would argue that corporations could pursue profit by committing genocide or using dave labour.
Indeed, Friedman would likely have agreed that corporations can only pursue profits in ways that are
consstent with legal limitations. That position is consstent with the views of many businesses and
business officias who wish to be informed of the law and would be willing to comply with the law.

19. Professor Ronald Coase developed an dternative paradigm to Friedman’'s understanding of
how businesses should act, arguing that businesses are best understood by observing carefully their
actual conduct rather than creating artificial models of how they ought to act. »

15



It can be proved that, up to now, transnationa corporations are applying to the letter the first part
of Friedman's « principle »: to use their resources and engage in activities designed to increase their
profits, but not the second one, consgting of respecting the rules of the game, a free and open
competition, without deception or fraud. They certainly do not subordinate the goa to increase ther
profits to the respect of the law, as Mr. Weissbrodt seems to assume. He seems to adhere to
professor Coase's « dternative paradigm », contending that enterprises monitor themsalves and be
not obliged to respect « artificidly created » models.

In other words, the Universd Declaration, the Covenants and International Conventions and
eventual binding codes of conduct would be « artificia creations ». Ingead, free market, businesses
and profits, in a word « the market’s invisble hand » are, just as the rule of universa gravitaion, «
natura laws », which must have priority over « artificid creations » such aslegd norms.

47. The Working Group should turn down Mr. Weissbrodt’s project and try to recover lost time
and tackle with no further delay the mandate conferred to it by the Sub-Commission.

In order to comply with its mandate, the Working Group, taking into account what has
been set out in points |, 11 y 111 of this document, should study and make recommendations to
sates and to the international community on ways and means to subject transnational
corporations to the existing law, on how to improve and complete standards so as to reach
that goal and on how to punish these companies when they violate domestic or international
law (the implementing and sanctioning stages of the Bassiouni’s classification, cited above).

48. Since the working Group was created, the AAJ y the CETIM have been trying very hard to

help it fulfil its mandate and to redirect its work to the letter and spirit of the mandate. To that end,
they have carried out the following activities

a) Editing in July 2000 of a 172 pages brochure entitled « Transnationa Corporations and Human
rights », with articles by expertsin Spanish, French and English.

b) Holding of an internationd interdisciplinary mesting in Cdigny, Switzerland, on the 4 and 5 of
May 2001,

c) Editing in June 2001 of a 42 pages brochure in Spanish, English and French, including a
summary of individua contributions, the debates and the conclusions of the Cdligny mesting;

d) Submitting severd documents to the Sub-Commisson on the Promotion and Protection of
Human Rights as well asintervening verbaly at the Working Group;

Hence, the AAJ and the CETIM have provided the Working Group with comprehensive
information, without amajor visible result up to now.

49. Neverthdess, the American Association of Jurists and the Centre Europe-Third World as

well as other organisations and persons, will continue to make efforts and cooperate in order for the
Working Group to fulfil its mandate,

ASOCIACION AMERICANA DE JURISTAS -CENTRE EUROPE-TIERS MONDE
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